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Court of Appeals of the District of Colombia. 


No. 3201. 

David H. Stevens et al., Appellants, 

VS. 

Fulton R. Gordon et al. 


■ 

i 


a Supreme Court of the District of Columbia. 

Equity. No. 34769. 

David H. Stevens, Hugh Reilly Company, a Corporation; Colum¬ 
bia Brick and Coal Company, a Corporation, Plaintiffs, 

vs. 

# 

Fulton R. Gordon, Frank W. Hart, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed December 4,1916. 

In the Supreme Court of the District of Columbia. 

Equity. No. 34769. 

David H. Stevens, Hugh Reilly Company, a Corporation; Colum¬ 
bia Brick and Coal Company, a Corporation, Plaintiffs, 

vs. 

Fulton R. Gordon, Frank W. Hart, Defendants. 

To the Supreme Court of the District of Columbia. 

Plaintiffs state as follows: 

1. That the plaintiff David H. Stevens is a citizen of the United 

1—3201a 
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States and a resident of the District of Columbia; the plaintiffs Hugh 
Reilly Company and Columbia Bnek and Coal Company are both 
colorations having their principal place of business in said District 
and doing business therein; all of the plaintiffs bring this suit in 

Il'mLrT 7i ght and , a s ? ,n b t, hnlf of an - v 0,her persons having claims 
similar to theirs and who will contribute their share toward the cost 
of this suit. < 

rJLIIrVl 1 ! 6 n fe , ndant L m 't bo ! h pitiz ens of the United States and 
iwidents of the District of Columbia and are sued herein in their own 

im. o That , 0n ° r “bout March 1, 1915, the defendant Gordon entered 
into a contract with the defendant Hart as principal contractor to 
urmsh all labor and material and erect complete for him the 
said Gordon nine dwelling houses on certain lots owned bv 
... lbe said Gordon m Chevy Clause, D. C.; and during the con¬ 
struction of said houses the said Gordon changed and enlarged the 
size and design of same and further employed the said Hart to fur- 

changes add,(l ° nal ,abor and material made necessary by said 

4. That in order to construct and erect the said houses the said 
Hart enter,* 1 into divers contracts for work, labor and materials to be 

used m the construction of said houses, which said sub-contracts were 
known to the said Gordon. 

T b ?* ,be plaintiff David II. Stevens was a sub-contractor under 
!n! ^ ld .. Hart u, . ld furnished the labor and material and installed all 
l- and Pfumhmg in the said houses at an agreed price of 

1 °" aecou 1 nt , of wh «*h there has been paid the sum of 
, lea\ing a balance now due, owing and unpaid of $4,260.57 
" itli interest from Jan. 1, lf)16, of which the sum of $933.96 is for 
extra heating and plumbing made necessary by the aforesaid changes 
1,1 (f il 'ri IO * U uu' S a “ d . furowhed find used in connection therewith. 

ui' " K1 Reil| y Company at the request of the 

said Hart furnished the said Hart for use in said houses, paints, oils 

lead, larnish, stains, putty, glass, brushes and other material used’ 
y painters to the amount of $753.94, on account of which there has 
been paid the sum of $388.10, leaving a balance of $365.84 with in¬ 
terest from Jan. 1, 1916, now due, owing and unpaid. 

i. That the plaintiff Columbia Brick and Coal Company at the 
request of the said Hart furnished said Hart for use' in said 
houses tile and pebbles to the amount of $233.68 with interest 

R Wbich is now due - owing and unpaid. 

8. 1 fiat the said dwelling houses were what are known as detached 
houses and were built on separate building lots, were in the course of 
construction about ten months, and were accepted by the said Gordon 
as finished and complete at different periods; that is to suv some of 

..In" 1 !, 1 ?" 368 r re ^ nisbed and a<,ce P ted as complete some seven 
ho » H r f0 ', e other ,. of f ld ho ' ,ses ’ the entire job being accepted by 
ber ’'i;,'| - ) ' 0rdo1 ' 88 hnisbed al "l complete about the 15th of Decem- 

9. That as the work on said houses progressed and different build- 
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ings were completed the said Gordon made the said Hart payments 
on account hut always withheld a considerable portion of what was 
actbally due said Hart, and although the said Hart made no pay¬ 
ments to .the plaintiffs on account of material furnished and work 
already completed by them, they well knowing that as said Hart had 
been paid nothing for said extras there were sufficient funds in the 
said Gordon’s hands due the defendant Hart on account of said 
houses and extras to pay everyone connected with said work and 
relying on that fact took no steps by way of filing notices of intention 
to hold mechanics’ liens on the buildings already completed, the said 
Stevens receiving his first payment on account about ten days before 
the said Gordon accepted the entire job as complete as aforesaid. 

10. That although the plaintiffs well knew that there was more 
than enough money in the said Gordon’s hands due the said 

4 Ilart for work and materials, including especially the afore¬ 
said extras, to pay everyone connected with said job, well 

knowing that the said Hart had received nothing at all on account 
of said extra work and materials, which was considerable, neverthe¬ 
less, the plaintiff Stevens and the plaintiff Hugh Reilly Company 
both spoke to the said Gordon about the situation shortly before said 
Gordon accepted the entire job as complete as aforesaid and the said 
Gordon assured the said plaintiffs that there would be enough money 
to pay everyone connected with said job. 

11. That when the said Gordon accepted the said houses as en¬ 
tirely completed, which was about December 15, 1915, as aforesaid, 
there was in the said Gordon’s hands due the said Hart on account 
of said houses and extras a final payment of approximately $10,- 
000.00, and these plaintiffs well knowing that fact and in reliance 
thereon executed a release of their rights to hold mechanics’ liens 
against said houses and lots for the purpose of enabling the said Hart 
to obtain the said final payment, the said Gordon insisting upon and 
demanding said release before making the final settlement with the 
said Hart, and which final payment the said Hart stated to plaintiffs 
would be about $10,000.00 as aforesaid. 

12. That when the said Hart had delivered the said release of liens 
executed by himself and plaintiffs as aforesaid to the said Gordon the 
said Gordon arbitrarily and without right retained the sum of about 
$5,000.00 from the amount justly due the said Hart as aforesaid, and 
still retains the same; and although the said Hart stated to plaintiffs 
“that it would be all right and would be adjusted” and that “they 
would get their money” he took no steps to recover said balance re¬ 
tained as aforesaid, and now refuses to have anything more 

5 to do with the matter, stating as a reason that he expected to 
get other work from the said Gordon and would make it up in 

that way, but plaintiffs state that as the said Hart has no property 
and is worthless financially and well knows that a judgment could 
never be collected against him, and also knowing that the said fund 
in the said Gordon’s hands would be nearly exhausted in paying the 
plaintiffs’ several claims, he, the said Hart, prefers and intends to re¬ 
main inactive in the matter rather than antagonize the said Gordon. 
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13. That (he said Gordon and Hart are relatives and (lie said Gor- 
don well knew that (he said Hart had no financial means and that 
the plaintiffs were (o be paid for their work, labor and material fur¬ 
nished as aforesaid out of funds due the said Hart on account of said 
houses, and the said Gordon further knew that the plaintiffs fur¬ 
nished said work, labor and material in reliance (hereon. 

14. 1 laintiffs further state that all the trouble in regard to the said 
louses and the amount due for work, labor and material furnished 
therefor arose over the fact that the said Gordon authorized and em¬ 
ployed the said Hart to do the extra work and furnish the extra ma¬ 
terial made necessary by reason of the aforesaid changes in size ami 
construction without having any sjiecific agreement with the said 
Hart as to what was to he paid the said Hart for said extras, hut 
merely agreeing to pay the said Hart the worth or value thereof, and 
when the final settlement came to l>e made as aforesaid the said Gor¬ 
don arbitrarily and unjustly, and without reason or right, fixed the 
value of said extras at about $5,000.00 less than the same were act¬ 
ually worth and retained that amount as has been hereinbe- 

ore set forth, and which said amount the said Gordon now 
has m his hands; these plaintiffs further state that tliev know 
that the value of the said extras was fully $5,000.00 more than the 
said Gordon allowed for same and that the same can easily be shown 
by testimony at a hearing herein. 

«i^ p,ai "’ iff8 fur ,‘ her state that ,he sa>d final payment of about 
$10,000.00 was a trust fund from which the plaintiffs expected to he 
paid and the said Gordon well knew this fact; that the said Gordon 
well knew that the p amtiffs executed the release of liens aforesaid 
relying on this fact; that the said Gordon by arbitrarily and without 
right retaining the said $5,600.00 has reduced to that extent the fund 
which was, as said Gordon well knew, to be applied on their respect- 
ne claims and he has thereby deprived them to that extent of the 
r !“*! e,i °n by them with his knowledge as aforesaid. 

, ; |, he Pontiffs further state that as they have in good faith re¬ 

leased their rights to hold mechanic lieni as aforesaid, and the 

Z Jd Gord • r 'h ter ' al f furn , lsh< ; 11 b - v them as aforesaid went into 
ro e X d 6 G0rd0 K n h0USe ? f L )r H ‘l benefit and profit, and as the said 

Sdv due on T °r Tl $O ’ 6000 ° 88 aforesaid in his hands 

Lid Hart i ?i' ° f T,'l housea Under his agreements with the 
said Hart, and as the said Hart refuses to proceed against the said 

<ordon to collect said balance as aforesaid, the plaintiffs should lie 

subrogated to the rights the defendant Hart had in the premises and 

Lid P Cordon S *° ,' aVe an f e< l u ; table Hen on said fund and the 

said Cfadon‘ declared a trustee for the plaintiffs in regard thereto; 

that there should be an accounting between said Gordon and 

' plaintiffs and the said Gordon should be required to pay the 

amount found to be justly due from him under his LidaerL 

u^ amon^ he'rdai^ff “*° th ® R ^ gistry of this Court to ** diitrib- 
ute<l among the plaintiffs in proportion to their claims. 

/. Inat the work, labor and material for which the plaintiffs’ 

said claims are due were furnished for and used in cqnnectioTwkh 
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the said houses and that the several amounts due the plaintiffs as 
aforesaid have all been admitted by the said Hart as justly due. 

Wherefore, the plaintiffs being without remedy at law bring this 
suit in equity and pray as follows: 

First. That the United States writ of subpeena may be issued out 
of this court and served upon the defendants hereto requiring them 
to appear herein by a day certain and make answer to the exigencies 
of this original bill. 

Second. That the plaintiffs be declared to l>e entitled to and to 
have an equitable lien to the extent of their several claims against 
any balance due from the said Gordon to the said Hart on account of 
said houses. 

Third. That an accounting be had under, the direction of this • 
court to ascertain the exact amount of the balance due the said Hart 
on said contract, and that the said Gordon be declared a trustee for 
these plaintiffs for such amount as is found due; that he be required 
to pay the same into the Registry of this Court to be applied to the 
satisfaction of the respective claims of the plaintiffs and parties in 
like situation who may intervene herein. 

Fourth. That all necessary orders and references for the purposes 

aforesaid be made. 

Fifth. That the plaintiffs have such other and further 
8 relief as the nature and exigencies of the case may require. 

DAVID II. STEVENS, 

HUGH REILLY COMPANY, 

By J. M. McLEOD, 

, ' Sec’t’y & Trca8. 

COLUMBIA BRICK AND COAL 
COMPANY, 

By JAS. H. CAMPBELL, 

• Secy & Treasurer. 

JOHN U. GARDINER, 

C. CHESTER CAYWOOD, 

Attorneys for Plaintiffs. 

District of Columbia, To wit: 

I do solemnly swear that 1 have read the foregoing and annexed 
original bill subscribed by me and the other two plaintiffs herein and 
know the contents thereof; that the statements of fact therein made 
on personal knowledge are true and those statements of fact therein 
made on information .and belief 1 believe to be true. 

DAVID H. STEVENS. 

Subscribed and sworn to before me this 23rd day of November, 

A. D. 1916. 

[seal.] 


I 


HARRY M. PACKARD, 

Notary Public, D. C. 
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Answer of the Defendant, Fulton R. Gordon. 

Filed January 25, 1017. 

****** * 

The defendant Fulton IF Gordon, reserving all and every e.xccp- 
ion to the insufficiency and want of equity in the plaintiff’s 
lull, for answer to so much and such parts of the said bill as 

1 •!.,! V s H ' lr u d •! '•:r ak ;r ml for him lo answer > answering savs: 
,v H a 1 ,1 !" , ' Sthe allegations of the first and second para- 
gaphs of the said lull in so far as the same relate to the citizenship 
residence and capacity m which the parties sue and are sued. 

admits Z’.TVI* ( ‘ m ' r a « ra ' ,h of lhe MU ".is defendant 
the t ! d,< l 7 ter , "} ?, ? con * ra ‘ t "i‘h his co-defendant Hart 
M ir!)? 2 i oi r > ° f Apnl > l 915 . an d not on or about the first day of 
March 1015 as erroneously stated in said paragraph, under the 

ternis of which contract the said Hart was to furnish all labor and 
naterial and erect complete for this defendant nine certain dwellin'* 
hou^s each to cost $3 315, the total amount of said contracting 

!t i 'i mde ° n each house in eer,ain Proportions 
, , ?f k °” " ,e ®nd houses progressed, each of said payments 

ig uniformly for $t>63 for each several stage of work on the de- 

h “ u f s - '' ur,lle r answering the allegations of said para- 
g <iph this defendant denies that during the construction of said 
houses he changed and enlarged the size and design of them • on the 
contrary he states that there were certain changes of a minor nature 
however, agreed upon as affecting all nine of the houses, which extm 
work was agreed upon m writing about the time of the commence^ 
ment of the work and was written upon the original contract and 
signed by this defendant and his co-defendant Hart, the said extra 
work as agreed upon m writing at that time amounting to $184 85 
in fur each house, b urther answering said paragraph this de- 
endant says that as to five of the said houses no other or fur- 
ther changes or extras were made or contracted but he admit* 
that as to three of the remaining houses the roof was raised higher 
so that attic rooms were made and an extra bath room installed and 
in one house, being the ninth, the attic rooms were made but the 
cMia bath room was omitted; that all of this extra work on the four 
houses was done by the said defendant Hart under an agreement with 
this defendant to furnish the material and labor at cost 
4. Without admitting or denying the allegations of the fourth 
paragraph this defemlant believes that his co-defendant Hart d 

■J- J his defendant believes that his co-defendant Hart did enter 
into a contract with the plaintiff Stevens for certain heatimr and 
p umbing the said houses, but this defendant has no personal 
knowledge of the amount of said contract, nor the payments received 
thereon. This defendant believes that the said plaintiff Stevens did 
< o some extra heating and plumbing in three of the houses which 
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could not have exceeded in value $450. Further answering said 
paragraph this defendant says that upon the completion of all of 
the said dwellings after a careful survey and estimate of all of the 
extra work, including the heating and plumbing made by experts 
employed for that purpose, as hereinafter shown, this defendant and 
his contractor Hart arrived at and agreed upon the amount justly 
due from this defendant to the said Hart for said extra work, and 
this defendant fully paid the said Hart and received from him a 
receipt in full. 

11 6 & 7. Answering the sixth and seventh paragraphs of said 
bill this defendant has no personal knowledge of the con¬ 
tracts or goods claimed to have been furnished by the plaintiff Hugh 
Reilly Company and the Columbia Brick & Coal Company to the 
defendant Hart, or of the payment made to the said parties on ac¬ 
count of the goods furnished the said Hart, or of what if any balance 
is due, and in so far as the same affects the rights of this defendant 
he calls for strict proof of the allegations of the said paragraphs. 

8. This defendant admits that the said buildings were detached 
houses, certain of said houses being started long before others of them 
were started, and those started first were completed long before others 
of the said houses were completed. Further answering said para¬ 
graph this defendant says that as each house progressed to comple¬ 
tion this defendant not only paid the said Hart the contract price 
agreed upon, but also paid him the agreed amount of extras, and he 
admits that on or about the loth day of December, 1915, the last 
of said houses were fully completed and accepted by this defendant. 

9. Answering the allegations of the ninth paragraph of said bill 
this defendant says that while he admits that as the work on the 
several houses progressed he made the payments to the defendant 
Hart in accordance with the contract, he denies that he withheld a 
considerable portion of what was actually due the said Hart; on the 
contrary he says that he fully and completely paid the said Hart as 
the work progressed in accordance with the contract. Further 
answering said paragraph this defendant has no knowledge of 

whether the said Hart paid the plaintiffs on account of the 

12 materials furnished by them, but he does know that the al¬ 
legation in said paragraph which recites that “they (the plain¬ 
tiffs) well knowing that as the said Hart had been paid nothing for 
said extras there were sufficient funds” etc., is not true, as this de¬ 
fendant did pay the said Hart various sums on account of the extras 
upon each building as the same was completed. 

Further specifically answering that part of said paragraph w T hich 
recites that the plaintiffs “relying on that fact (that there was suffi¬ 
cient money on account of the extras to pay everybody) took no 
steps by way of filing notice of intention to hold mechanics’ liens on 
the buildings already completed.” This defendant calls the court’s 
especial attention to the fact that on July 1, 1918, the plaintiff 
Stevens filed in the Clerk’s Office of this court a notice of his inten¬ 
tion to hold a mechanics’ lien on all nine of the buildings erected by 
the said Hart for this defendant, claiming under said lien the sum 
of $4,260.57 due him as aforesaid, the said notice being numbered 
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G996, and recorded in Mechanics' Lien Book No. 12 at page 56. A 
copy of said notice was served upon this defendant personally on 
July 3, 1916. The plaintiff The Hugh Reilly Company, on the 20th 
day of July, 1916, Hied in the Clerk’s Office of this Court, a notice of 
its intention to hold a mechanics’ lien on all nine of said houses, for 
the sum of $365.84, said notice being numbered 7001, and recorded 
in Mechanics’ Lien book No. 12, at page 59, a copy of which was 
served personally upon this defendant on July 20th, 1916. The 
plaintiff the Columbia Brick & Coal Company iikewise on the 20th 
day of July, 1916, filed in the Clerk’s Office of this Court a 
1 written notice of its intention to hold a mechanics’ lien on 
all nine^of said houses for the sum of $233.68, said notice be¬ 
ing numbered 7000, and recorded in Mechanic's’ Lien book No. 12 at 
page 58, a copy of which notice was personally served upon this de¬ 
fendant on July 20th 1916. Further answering the said paragraph 
this defendant calls the court’s particular attention to the fact that 

on or about the — day of-, 1916, the said David H. Stevens, 

Hugh Reilly Company and the Columbia Brick & Coal Company, 
the plaintiffs in this suit, filed their bill against this defendant to 
enforce their said mechanics’ liens, said suit being known as equity 
cause No. 34,567, in the Supreme Court of the District of Columbia. 

10. This defendant is advised that it is not necessarv for him to 
answer that part of the tenth paragraph wherein the plaintiffs state 

t \ ne , as this defendant did not know how much Hart 
owed to material men and laborers on account of material and work 
on these buildings, but this defendant does specifically deny the alle¬ 
gation in the tenth paragraph which purports to say that the said 
Hart had received nothing at all on account of said extra work and 
materials, and this defendant absolutely denies the allegation in said 
paragraph that he told the plaintiff Stevens and the plaintiff Hugh 
Reilly Company, or that he assured them that there would be enough 
money coming to said Hart to pay every one connected with said job. 

11. Answering the eleventh paragraph of said bill this defendant 
denies as absolutely false the statement in said paragraph that there 

was in this defendant’s hands due to the said Hart, on or 
14 about the 15th day of December, 1915, when the first of said 
houses were finally completed, approximately the sum of 
$10,000. This defendant admits, however, that in accordance with 
his said contract with said Hart the said Hart did procure for him a 
release of liens from material men and sub-contractors connected 
with, the said work, and that relying upon the faith of said release 
of liens and the action of the said parties, including the plaintiff 
btevens and the plaintiff the Hugh Reilly Companv, which was in 
effect a direction to him to settle with the defendant Hart he did 
arrive at a final and complete settlement with said Hart and paid 
him in full. Further answering the said paragraph this defendant 
says he is advised it is not necessary for him to answer that part of 
said paragraph which purports to set up certain statements that 
Hart is alleged to have made to the plaintiffs. 

12. Answering the twelfth paragraph this defendant denies as 
absolutely false and without justification the allegation in said para- 
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graph that this defendant arbitrarily and without right retained the 
sum of $5,600. from the amount justly due the said Hart and that 
he still retains the same. He is advised that it is unnecessary for 
him to answer the concluding part of said paragraph relating to 
his co-defendant Hart, which this defendant is advised is largely 
argumentative and not a proper allegation in a bill in equity. 

13. Answering the allegations of the thirteenth paragraph this 
defendant says that he and the said Hart are relations in law and 
not relatives as the said bill alleges, but the innuendo in said para¬ 
graph that this defendant took any advantage of the relation- 

15 ship, or that he knew that Hart had no financial means is 
without foundation in fact; on the contrary this defendant 

says that the said Hart has for some years been engaged in various 
building operations as a building contractor for a great many differ¬ 
ent people in the District of Columbia, and that in those operations 
he bought material for houses other than the houses owned by this 
defendant, and this defendant is advised that in those building 
operations for other parties the said Hart bought extensively from 
the plaintiffs in this case. 

14. Answering the allegations of the fourteenth paragraph of said 
bill this defendant denies that there was any trouble in regard to 
said houses, but that the imaginary trouble stated by the plaintiffs 
arose from the fact that this defendant authorized and employed 
the said Halt to do the extra work and furnish the extra material in 
changing certain of the houses. As heretofore stated certain of the 
changes affected all of the houses and was agreed to in writing by this 
defendant and the said Hart at the commencement of the work, 
and that in four of the houses considerable extra work over the extra 
work originally contracted for as aforesaid, was arranged between 
this defendant and the said Hart, the said Hart agreeing to do the 
extra work merely for the cost of labor and material, as alleged in 
said paragraph fourteen. As heretofore stated the agreed extras on 
certain of the houses were paid as the houses were completed, the 
principal change being made in the houses that were last completed, 
and upon their completion there was due to said Hart his final pay¬ 
ment under the original contract as well as the agreed extras and 
the value of the labor and material involved in the extra work. 

This defendant thereupon at an expense of $100. employed 

16 a leading architect of this city who with two builders care¬ 
fully and in detail went over all of the extras not theretofore 

agreed upon and ascertained the amount which finding was sub¬ 
mitted to the said Hart in writing and was agreed to by the said 
Hart as the fair and just cost of said labor and material for said 
extra work, and upon that basis a final settlement and release was 
made with the said Hart, and the transaction so far as this defendant 
and the said Hart were concerned was closed, and this defendant 
again absolutely denies that he withheld and now has approximately 
$5,600. due the said Hart in his hands. 

15. Answering the allegations of the fifteenth paragraph of said 
bill this defendant denies that there was a final payment of about 
$10,000. due the said Hart, and he is advised that whatever that 

2—3201a 
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final pa ym e nt was it was not a trust fund in his hands for the benefit 

i • and he further states and expects to prove that the 

plaintiffs knew that he was going to and did settle with the said 
Hart upon the completion of said buildings, and for the third time 
this defendant denies the reiteration of the allegation in this para- 
paph that he arbitrarily and without right retained $5,600. in his 
hands due the said Hart. 

i J 6 ',Answering the allegations of the sixteenth paragraph this 
defendant is advised that the said paragraph attempts to state prin¬ 
ciples of law and that it is unnecessary for him to answer the same 
but answering so much of said paragraph which states that thev have 
in good faith released their rights to hold mechanics liens as afore¬ 
said, this defendant again calls attention to the fact that subsequent 
_ signing hy the plaintiffs of their release of liens they 

1< did actually file liens and filed a bill to enforce the same 
u which suit every right that they claim bv this bill 

could have been fully and finally adjudicated, but the plaintiffs saw 
ht to dismiss said equity suit and abandon their claims under their 
mechanics liens, which proceeding, this defendant is advised is 
the only way the plaintiffs could have set up their alleged claims 
against this defendant, as the Code of Laws of the District of Co¬ 
lumbia expressly gives them that right under such proceeding. 

1 < . Answering the allegations of the seventeenth paragraph this 

defendant is ad\ ised that it is unnecessarv for him to answer the 
same. 

And having fully answered this defendant prays to be hence dis¬ 
missed. 

FULTON R. GORDON. 

District of Columbia, ss: 

Fulton R. Gordon being first duly sworn on oath says he has read 
the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated of his personal 
knowledge are true, and those things stated upon information and 
behef he believes to be true. 

FULTON R. GORDON. 


Subscribed and sworn to before me this 4th day of January, A. D., 

j.yj.7. 


[seal.] 

BATES WARREN, 

W. H. SHOLES, 

Att’ys for Def’t Gordon. 


S, A. TERRY, 

Notary Public. 


V 
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18 Interrogatories to Be Answered by Defendant, Fulton R. 

Gordon. 

Filed January 30, 1917. 

♦ * * * * * * 

1. What was the amount of the payment alleged in paragraph 
fourteen (14) of your answer as being a final settlement with the 
defendant, Frank W. Hart? 

2. What portion of said payment was for the alleged final pay¬ 
ment under the original contract and what portion thereof was for 
the alleged cost of labor and material for extras? 

The defendant, Fulton R. Gordon, will answer the foregoing in¬ 
terrogatories in conformance with the provisions of Equity Rule 
No. 58. 

JOHN U. GARDINER, 

C. C. CAYWOOD, 

Attorneys for Plaintiffs. 

Service of a oopv of the foregoing admitted this 29 day of Jan’y, 
1917. 

BATES WARREN, 

W. H. SHOLES, 

Attorneys for Defendant, Fulton R. Gordon• 

-BROWNING. 

19 Answer of Fulton R. Gordon to Interrogatories. 

Filed May 22, 1917. 

******* 

1. In answer to the first interrogatory this defendant says that the 
final payment made to the defendant, Frank W. Hart, in settlement 
of his account was $4,400. 

2. In answer to the second interrogatory this defendant says that 
$2,054.85 of the said $4,400 was paid to said Hart in final payment 
under the original contract, and $2,345.15 was paid to said Hart in 
full settlement for extras. 

FULTON R. GORDON. 

District of Columbia, ss: 

Fulton R. Gordon being first duly sworn on oath says that he has 
read the foregoing answers by him made and that the same are true. 

FULTON R. GORDON. 

Subscribed and sworn to before me this 10th day of May, 1917. 

[seal.] N. M. BELL, 

Notary Public, D. C. 
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Decree Pro Confcsso. 

Filed March 14, 1918. 

****** 

It appearing to the court that the defendant, Frank W. Hart, has 
»>een duly served with a subpoena to answer in this case, and has 
neither entered his appearance herein or tiled his answer as provided 
for by the rules of this court, the time to do which having long since 
expired, it is this 14th day of March, A. 1). 1918, Adjudged, De¬ 
creed and Ordered that the original bill filed herein be, and the same 

is hereby, taken for confessed as to the said defendant, Frank W. 
Hart. 

F. L. S1DDONS, 

Justice. 


20 
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Final Decree. 

Filed May 3, 1918. 

******* 

This cause coming on to he heard upon the pleadings and oral 
evidence, and the same having been argued bv counsel on both sides 
and fully considered by the Court, the Court finds that the evidence 
does not disclose a case that would entitle the plaintiffs to an equita¬ 
ble hen upon any money in the hands of the defendant, Fulton It. 
Gordon, due his co-defendant Frank W. Hart, for the construction 
of the buildings described in the bill in this cause, if there was any 
money so due, and the Court further finds that the defendant, 
21 r ulton h. Gordon, has fully paid to his co-defendant, Frank 
M . Hart, on account of the contract and extra work in the 
construction of the said buildings described in the hill in this cause, 
all of the money due the said defendant Hart, and has no funds in 
his possession due or owing to the said Hart or the plaintiffs, and it is 

ky *£??/• r< * Ma .Y, 1918, adjudged, ordered and de¬ 

creed that the bill in this cause be and the same is hereby dismissed 
with costs to the defendant, k ulton H. Gordon. 

F* L. SIDDONS, 

J ustice. 

Plaintiffs note an appeal to (lie Court of Appeals in open court. 

Appeal Bond fixed at $100.00 or deposit of $50.00 in Becistrv of the 
Court. J 

F. L. SIDDONS, 

J ust ice. 

Memoranda . 

May 22, 1918.—Bond of plaintiffs on appeal approved and filed 
June 14, 1918.—Statement of Evidence signed by Siddons, Jus- 
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22 Assignment of Errors. 

Filed June 17, 1918. 

******* 

Now come the plaintiffs, by their attorneys, and make the follow¬ 
ing assignment of errors in the above entitled cause. 

1. The Court erred in limiting all statements made by the defend¬ 
ant Hart to any of the plaintiffs as evidence against Hart only. 

2. The Court erred in holding there was no money due the de¬ 
fendant Hart from the defendant Gordon on account of the extra 
work and material on the houses in controversy. 

3. The Court erred in not finding that there was at least $3,163.40 
due the defendant Hart from the defendant Gordon on account of 
said extras that should be applied on the plaintiffs’ claims. 

4. The Court erred in not holding that the plaintiffs had an 
equitable lien on said fund. 

5. The Court erred in holding there had been a valid settlement 
between the defendants Hart and Gordon on account of said extras, 
and that Gordon had fully paid Hart for same. 

6. The Court erred in holding that the plaintiffs were bound by 
the final receipt given by the defendant Hart to the defendant Gor¬ 
don, and that there was a valid consideration for same. 

7. The Court erred in dismissing plaintiffs’ Bill. 

JOHN U. GARDINER, 

C. C. CAYWOOD, 

Attorneys for Plaintiffs. 

23 Service of a copy of the foregoing assignment of errors ad¬ 
mitted this 17th day of June, 1918. 

W. H. SHORES, 

BATES WARREN, 

A tt ys for Defendant Gordon. 

Designation of Record. 

Filed June 17, 1918. 

******* 

The Clerk will prepare transcript for appeal to the Court of Ap¬ 
peals in the above entitled cause and copy therein: 

1. The Original Bill. 

2. The Answer of the defendant, Fulton R. Gordon. 

3. The Interrogatories to be answered by the defendant, Fulton 
R. Gordon. 

4. The defendant Fulton R. Gordon’s answer to said interroga¬ 
tories. 

5. The Decree Pro Confesso against the defendant, Frank W. 
Hart. 
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«. Tlic final Decree dismissing Bill with the memoranda thereon 
notmg appeal and fixing bond. 

7. (living of bond on appeal. • 

K. Assignment of Errors. 

9. This designation. 

JOHN IT. GARDINER, 

C. C. CAYWOOD, 

Attorneys for Plaintiffs. 

This designation of record is satisfactory. 

W. H. SHORES, 
Attorney for Defendant Gordon . 


24 


Supreme Court of the District of Columl 


>ia. 


I nited States of America, 

District of Columbia , ss: 

I, John R. ^ oung, Clerk of the Supreme Court of the District of 
( ohimbm, hereby certify the foregoing pages numbered from 1 to 
^•5, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 34769 in Equity, wherein David 
II. Stevens, et al. are Plaintiffs and Fulton R. Gordon, et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
court. 


In testimony whereof, I hereunto subscribe 
the seal of said Court, at the City of Washing! 
this 27th day of June, 1918. 


my name and affix 
on, in said District, 


[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 


2 ° 111 tl,e Supreme Court of the District of Columbia. < 

Equity. No. 34769. 

4 

David H. Stevens et al., Plaintiffs, 

vs. 

11 lton 1\. Gordon et al., Defendants. 

Notice of Submitting Statement of Evidence. 

W. H. Sholes and Bates Warren, Attorneys for Fulton R. Gordon. 

Gentlemen: Please take notice that the annexed Statement of 
Evidence will be submitted to the Court for approval (Mr. Justice 
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Siddons) on the 14th day of June, 1918, at ten o’clock, A. M., or as 
soon thereafter as counsel can be heard. 

JOHN U. GARDINER, 

C. CHESTER CAYWOOI), 

Attorneys for Plaintiffs. 


20 Stipulation. 

It is agreed and stipulated between counsel for the plaintiffs and 
defendant Gordon that the cost of the extra work on the first five 
houses was fully covered by the agreed price for extras endorsed on 
the original contract, and was fully paid by said Gordon to Hart as 
the work progressed, and was not included in the amount of the 
extras allowed in the final settlement. 

Counsel further agree and stipulate that all statements testified to 
as having been made by defendant Hart to any of the plaintiffs were 
objected to by counsel for the defendant Gordon as not admissible 
against Gordon and the Court admitted such testimony as against 
Hart, only. 

JOHN U. GARDINER, 

C. C. CAYWOOD, 

Att’ys for Plaintiffs. 
BATES WARREN, 

W. H. SHOLES, 

Att’y- for Gordon. 

Caption: Stevens et al. v. Gordon et al. Eq. 34,769. 


27 In the Supreme Court of the District of Columbia. 

Equity. No. 34769. 

David H. Stevens et al., Plaintiffs, 

vs. 

Fulton R. Gordon et al., Defendants. 

Statement of Evidence . 

Testimony in Chief on Behalf of Plaintiffs. 

Morris Hacker. 

Morris Hacker, Inspector of Buildings, D. C., testified in sub¬ 
stance, that the permits and plans for the nine houses in question 
showed two-story buildings all alike. One set of plans covered all 
nine buildings. There were no amended plans filed in his Office. 
If buildings were changed amended plans should have been filed. 
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David H. Stevens. 

David H. Stevens, one of the plaintiffs, testified in substance that 
said houses were commenced in the Spring of 1915. That he in- 
stalled all the heating and plumbing in all nine houses under a con¬ 
tract with the defendant Hart. That he bid on two-story houses 
or bungalows as Hart called them. That all nine houses were 
changed from the original design. The first five were changed mod¬ 
erately in their construction and design necessitating some extra 
plumbing and heating which witness testified he did at Hart’s re¬ 
quest. r l hat the last four houses were not like the original plan and 
design at all; they being built as three-story houses instead of.two, 
as originally shown. That he was doing other work of the same 
kind lor Hart in houses other than these Gordon houses at the same 
time. That as the work progressed on the Gordon houses in ques¬ 
tion here Hart owed him considerable money and he spoke to him 
about it. 4 hat Hart then told him that there would be plenty of 
money due him, Hart, at the wind up of the Gordon job to pay off 
every one as he would have the money for the extras at the 
-8 finish of the job but as he was to be paid cost for the extras 
under his agreement with Gordon he could not get a settle¬ 
ment for same until the job was complete. That witness desired to 
find out if everything was all right and from information received 
directly or indirectly, thought it was direct with Mr. Gordon, he 
proceeded with the work relying on Harts information. That he 
spoke to Gordon along toward the close of the job and that Gordon 
told him that Hart was in a position at the final closing of the job 
to pay up his obligations. That at the close of the job Hart told 
witness there was considerable money due him from the job, wutness 
thought he told him some nine or ten thousand dollars was due. 
That Hart said he needed this money to make settlement. Witness 
at Hart s request signed a release of his right to lien the buildings. 
That later Hart told him he did not get anywhere near w’hat was due 
him from Gordon on the bill rendered. 

That besides the heating and plumbing w’ork under witness 1 orig¬ 
inal agreement w ith Hart witness installed extra plumbing and heat¬ 
ing in all nine of said houses the most of which went into the last 
four. That in the last four houses completed, the numbers being 
3207 and 3212 Morrison St. and 3219 and 3224 Northampton St. 
witness changed the boilers from a Spencer to a Royal #426 the 
change being $50.00 in each house; that he changed some radiators 
put in extra radiation, enlarged the pipes and installed three extra 
bath-rooms, one in each of three houses. That the extras for 3212 
Morrison amounted to $141.50; for 3207 Morrison to $240.00- for 

$314.00 and for 3224 Northampton $314 00 in 
all $1,009.50. That he had not been paid for any of the work 
labor and material under his original contract and for extras except 
as allowed in his Original Bill filed herein; that the balance due him 

on account thereof was as set forth in said Bill and it was now due 
and ow T ing. 
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Cross-examination: 

On cross-examination witness testified in substance that he had 
been doing business with Hart for possibly two years; that the other 
work he was doing for Hart while he was working on the Gordon job 
was No. 3914 Legation St., and houses on Dogwood, McKinley, Mor¬ 
rison, Gallatin and Huntington streets; that Hart had paid 

29 him different amounts on these jobs from time to time; that 
some of these houses were going up at the same time as the 

Gordon houses. Witness was asked to produce his book showing his 
account with Hart and did so, saying that his wife kept the book; 
that the entries in the fore part of the book were for jobbing jobs 
and different work; witness was shown page 146 at the top of which 
appeared the name “Frank W. Hart”; this page showed a job on 
Legation St., $811.00; Dogwood St. $500.00; McKinley St. $631.00; 
Morrison St. $875.00; Gallatin St. $630.00; Huntington St. $450.00; 
and the nine Gordon houses at $533.00 each, total for Gordon houses 
of $4,797.00, and extras on Gordon houses of $933.96, which witness 
said he and Hart had got together on at the wind up of the job and 
agreed upon. 

Was asked about certain totals and said his wife put them down; 
witness indicated the payments in the book and the contracts; read 
the payments as follows: 

July 1, 1915, $250.00, and $584.00; July 10, 1915, $250.00; July 
26, 1915, $250.00; July 31, 1915, $400.00; Sept, 11, 1915, $400.00; 
Sept. 15, 1915, $250.00; Oct. 16, 1915, $400.00; Nov. 7, 1915, 
$400.00; Dec. 12, 1915, $1,200.00; Dec. 18, 1915, $175.00; Dec. 25, 
1915, $286.00. 

That the words in the book above the payments were “Extras on 
Devereux job ’; that the last line in the page was “Credit on above” 
and meant credits on Hart’s work. 

That he had met Hart at Gordon’s office and had talked to Gordon 
around the time of the final settlement ; that he had also talked to 
Gordon over the telephone or else in his, Gordon’s, office before that 
time in relation to Hart’s account, this conversation being while they 
were working on the four last houses, did not know the exact date; 
that the other jobs referred to were going on at the same time as the 
Gordon houses, but most of them had been started before the Gordon 
job; that he had received other payments from Hart in 1915, but 
the book covered the contracts that were going on at that time and 
also the payments. 

Q. By Mr. Warren: T want to know if this page includes all these 
dealings? A. 1 cannot swear to it positively, but I think it does. 

Witness then offered to produce all other hooks he had for inspec¬ 
tion. 

Redirect examination: 

The witness testified on re-direct examination in substance that 
when the Gordon job was complete he made up a statement 

30 for Hart showing the balance due witness; that he and Hart 
went over it and agreed upon this balance. Witness was then 
3—3201a 
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shown a paper which he identified as the statement mentioned which 
was offered in evidence. 

Thereupon counsel for the defendant objected on the ground that 
it was marked “Duplicate.” 

The Court: AVhat is it ? 

Mr. Gardiner: An account that Mr. Stevens says was an account 
that he furnished to Mr. Hart and Mr. Hart agreed to it—an ac¬ 
count showing the different payments and the applications. There 
were a number of payments received on different properties and he 
applied them on the first jobs. 

Mr. Warren: Of course it is understood that applies only to Hart 

Mr. Gardiner: It shows what is due from Mr. Hart on this job. 

I he Court: Objection overruled. 

The account was then put in evidence and marked “Plaintiff 
Stevens, Exhibit No. 2.“ This statement showed a balance due 
from Hart to Stevens of $4,260.57. 

Further cross-examination of Plaintiff Stevens: 

Q. Have you any other books that will show anything 9 A I do 

not know that I have anything else that will show that; not with me 
1 have not. ’ 

Q* nillc ^ mone y you claim to have received on account 

°-ii , Hart contra€t in relation to these nine houses? A. The bill 
will show what I received. 

Q. Does your book show that? A. Here are the payments show- 
in g what I received from Mr. Hart. They are not applied to either 
Mr. Gordon or applied on account. 

Q. You can tell, can you, from your books? A. I cannot tell 
exactly whether they were applied on Mr. Gordon—I suppose I ap- 
p led on the ones that are due, that is generally the way I do busi¬ 
ness; l go into business with some one and do hot take exact receipts 
lor a contract. ^ 

Q. From your books you can tell exactly where these should ap- 
ply, can you.—From an examination of vour books? A No not 
exactly. k ’ 1 


31 


Shelton F. Davis. 


Shelton F. Davis testified in substance that he was a plumber bv 
trade and had been the plaintiff Stevens foreman in charge of the 
plumbing and heating work in the Gordon houses; that he had been 
in the Court room and had heard plaintiff Stevens’ testimonv as to 
the extra plumbing and heating put in said houses and that* it was 
correct, that the defendant Gordon was around the houses while thev 
were being built about every day; that witness took up the extra- 
heating and plumbing with Gordon, and Gordon said it was all right 
T? d /° S? ah *ad; that Gordon gave as many orders around the job as 
Hart did; that the changes in construction of the last four house 
lrom two stories to three stories necessitated larger boilers, more and 
larger pipe, more radiation and considerably more labor in each- 
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that the only estimate Gordon asked for was the bath room in 3217 
Morrison St.*; the rest of the extras was all done without, any agree¬ 
ment as to price; just told to go ahead and do it. 

Cross-examination: 

The witness testified on cross-examination in substance that he 
made no estimate on the extras except what he had testified to in re¬ 
gard to 3207 Morrison Sf.; just went ahead without any agreement 
or understanding about the charge. 


George H. Javins. 

George H. Javins testified in substance that he was a carpenter by 
• trade and had been Hart’s foreman on the Gordon job; that he 
worked on all nine houses from start to finish; identified the plans 
from the Building Inspector’s Office as copies of the plans he 
32 had worked by; that he had gone over all the said houses re¬ 
cently and had memoranda made by himself as to the extra 
work done on said houses; that the first five houses were changed 
considerably from the original design; that he would start work and 
then get orders to change it, then had to tear it out and do it dif¬ 
ferent. 

At this point counsel for the defendant (Jordon objected, saying 

that some of the extras were covered by the endorsement on the 

*/ 

original contract and some were not. 

Thereupon counsel for the plaintiffs called for said contract and 
offered same in evidence, the same being marked for identification 
“Plaintiffs’ Exhibit No. 3,” and being in substance as follows: 

Contract. 

Dated April 23, 1915. Provided for the erection and construc¬ 
tion of nine two-story pebble dash tile dwelling houses to be com¬ 
pleted by August 1, 1915, at the costs of $3,315.00 each, total of 
$29,835.00 

Schedule of Payments for Each House. 


When 1st floor joists in position.$663.00 

When cornice in position... 663.00 

When ready for lathing and plastering.. 663.00 

When plastered (inside of houses). 663.00 

When completed. .00 


Final payment to be made within 15 days after completion. 

Art. 3. No alterations except on written order of architect. The 
amount to be paid by owner or allowed by contractor to be stated 
in order. If can’t agree on the amount the work to go on, and if 
fail to agree the gmoilnt shall be submitted to arbitration. 
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„„ ^ rt 7 - If c 'ont-actor is delayed in the work by owner, architect 
■ o n - v 0 *®r contractor eniploye<l by owner, or by damage caused 
bv " V" ®‘ hcr ^ualty for which contractor — not responsible, or 
^ strikes, then tune for completion to be extended as fixed bv archi- 
tect Claim to lie made in writing within 48 hours. 

m ,' ner agrees to provide all labor and materials essential 

o < onduct of work not included in contract in such manner as not 
to delay its progress, and if owner fails to do so and causes loss to 
jontractor he agrees to reimburse him. Contractor agrees if he de- 

ou'iLr IfrfT of " ork and owner s,,ffers !«* he will reimburse 
°" "® r - lf fal1 ,0 agree on amount submit to arbitration. 

<QSe oontractor and owner fail to agree on matters of 
payment or allowances referred to m Articles 3 and 8 or dissent from 

decision of architect referred to in Art. 7, then matter shall 
•»•> be referred to arbitration. 

Endorsed on contract the following (No date): 

Additional: 

*82.00 is agreed upon to have roof raised to give all 2nd floor room 
u cci ing height. $25.00 additional for red roofs per house $0 85 

house *08 no' 2 <! Ul , d0 ° r V Extra and rear pan.rv ,!c,’ 

fiouse $08.00. Signed Fulton R. Cordon, F. W. Hart. 

the witness Javms continued his testimony as follows: That he 

e list dCa °- , ex,ra .work on the firs, five houses; that on 

7“‘ f ,ur h ° uses built another story was added to each, making 
the last four three stories instead of two; that on number 3219 
Horrison St an extra story was added with three rooms in it; changed 

lmi 2 cd , ,, T,r 'r 7° ? X ' ra 80,8 °, f L rornicc ; front porch was 
changed, put in two extra stairways and three extra closets• changed 

original stairway; put bay window; extra pantry ami one cxRa 

room; and incidentals such ns hardware, etc. 

1 hat based on the price of material and lalior in 1915 the actual 

Thlt ^3207 m Mo n rr' " S ,, ,° USe m"J' ld bc - 118 lle ,i « ur "l if, $798.(10. 
qn , , Morrison he added an extra story of three rooms 

and a bath; changed roof to hip roof with four dormers extra w 

dow or bath room ; double bay window;* ext rl pantr e^’t ™'o r n" 

double back porch; front porch changed; e.rtra mmn tw” el^a 

t J} ree of book-cases; one table; circular window seat 
in bay window; three extra closets; original stairway changed to 

JSS 2 4 ,i r~. 

h£r(\\B™ d0 ? a ’ k”li eXtra closets; extra door; double back porch-’ 
these exTras a't '’$925*0°° COnditions actual cost of 

That on 3219 Northampton he added another story of two rooms 
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and bath; changed roof to hip roof with four dormers; four sets of 
extra cornice; two extra closets in attic; double bay windows; two 
extra windows; pantry on outside; double back porch; front 
34 porch with five circles; pebble dash; changed original stair¬ 
way; two extra stairways; pantries; change in cellar stairway; 
stairway panelled and balancing rail; based on same conditions wit¬ 
ness estimated the actual cost of these extras to be $1,065.75. 

That he figured raising the roof at 3207 Morrison at $500.00 and 
roofs on the other three $575.00 each. 

Cross-examination: 

That had been a carpenter for about twenty-five years; had done 
some contracting on three or four small houses some ten or twelve 
years ago; helped Hart figure on the Gordon houses; had examined 
the houses in question about two months ago; that he figured these 
extras up as near as he could. 

The witness’ attention was then called to number 5203 33rd St., 
on which he had figured the extras as $132.00 and he stated that 
$75.00 of this was for the roof, the raising of the roof; did not in¬ 
clude joists, plaster or shingles, just the raising and carpenter work; 
that this $75.00 applied to all tlie houses in the raising of the roof ; 
that it would be necessary to have the joists, plaster shingles to 
conform to the endorsement on the contract. 


Howard 1). Fullmer. 

Testified in substance that ho was a builder and general con¬ 
tractor; had lieen in that business for eight years; had built some 
twenty-five houses, some at Chevy Chase; was building houses in 
1015; had been in Court and followed the testimony of the witness 
Javins; had gone over the houses in question and had examined the 
plans; gave figures as to the cost of the extras on the first five houses; 
figured the extras on the last four houses as follows: 

3212 Morrison at $849.00; that there were four dormers in this 
roof and lie allowed $340.00 for raising the roof extras. 

3207 Morrison at $1,059.00; that the dormers were larger in this 
house and he figured the extras for raising this roof at $380.00. 

3224 Northampton at $1,011.00; figured the extras on this roof 
at $380.00; that it was practically the same as 3207 Morrison except 
the front porch was made opener. 

3219 Northampton at $1,119.00; figured the extras for raising 
this roof at $380.00; that it was similar to 3207 Morrison ex- 
35 cept it had a fancy porch, circular arches and extra pillars. 
That these figures were based on actual cost in 1915. 

Cross-examination: 

That he had examined the houses about six months ago; went 
through all of them except 3207 Morrison; they would not let them 
in that house and made his estimate from what the plaintiff Stevens 
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jol.l him its compared with I he house on I lie adjoining side; that he 
him 11 1 ^ plans l»cfore him at the time he made the examination; that 
the plans of all the houses were similar except some were finished in 
ash and others in pine: that the general construction was the same 
except that they just seemed to increase and add a little more on each 
house as they went along; floor plan was the same, hut four were 
(‘hanged to hip roof and there was quite a difference in the porches, 
the original one starting with a one story back porch without a roof 

and towards the end a pantry was put on and a sleeping porch over 
that. 


Q. What do you mean by toward the end? 
five. 


A. The last four or 


Q. Only four or five then with extra porches? A. Well, I am 
positive ol that,— I would not say that all—Interrupting. 

Q. Other than the items you recall they were finished alike? A. 
I o a certain extent, ves. 


Ft j/roN If. Gordon. 

The defendant Gordon was placed on the stand hv plaintiffs arid 
after identifying Ins Answer to the Bill and his Answer to the inter¬ 
rogatories filed herein his attention was called to l’ar. 3 of his Answer 
to the Bill wherein he slated that “Each payment under the contract 

«as uniformly $003.00,” and admitted liiat was correct for each 
house. 

Q. Rut for the last houra the bust payment was $663.00? A. Yes. 

"‘Eluded the final payment as well as intermediate pay¬ 
ments A. Ao; that would not work as to the final payment be- 

contnic< e eXlmS begUn <(> "° rk in lhen * Thllt under the original 

\r*n ^ wean the final payment under the original contract? A. 
Nell, it would not work as to the last payment because there were 
extras brought m and we settled a little different. 

Q. i he contract provides for a payment of $663.00? A On the 
original contract. 

Q. The regular final payment- A. (Interrupting) That did 

not apply to the final or the extras. 

•1C . 8 ! T e 0t piking about extras? A. Well, it did not. 

•>(> apply to the final, I don t think; there are agreed extras right 

in here. 6 

Q. I do not mean (he agreed extras or the extras that were not 
agieed to; I am talking about the final payment. A. The checks 

right e herc kS ?h °"' 1 haV ® a11 the checks and a11 Mr. Hart’s receipts 

The attention of the witness was here called to the following part 
of Par. 14 of his Answer to the Bill: b ^ 

“That in four of the houses considerable extra work over the extra 
work originally contracted for as aforesaid, was arranged between 
this defendant and the said Hart, the said Hart agreeing to do the 
extra work merely for the cost of labor and material, as alleged in 
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said paragraph fourteen. As heretofore stated the agreed extras on 
certain of the houses were paid as the houses were completed, the 
principal change being made in the houses that were last completed, 
and upon their completion there was due to said Hart the tinal pay¬ 
ment under the original contract as well as the agreed extras and the 
value of the labor and material involved in the extra work.’’ 

Q. (Referring to the foregoing extract from Answer:) “The 
houses that were last completed ’ refers to the last four, does it not? 
A. Yes, sir. 

Q. “And upon their completion”—that refers to the last four, 
does it not? A. I suppose so. 

Q. Well, does it? A. Yes, it says so specifically. 

Q. (Still reading from above extract:) “There was due the said 
Hart his final payment under the original contract as well its the 
agreed extras,” that that was the $663.00? A. No, we followed the 
uniform plan of the payment of $663.00, although I tried to keep 
tab on the work and tried not to overpay, although I probably did 
a little bit, Mr. Hart was always asking for money. But I used 
that simply as a guide in making my payment. 

Q. Well, is this answer correct, or is it not? A. That answer is 
correct. 

Q. You state here that the final payment- A. (Interposing) 

But you have got to use common sense in running the business, and 
we used that uniform plan in running our business. 

Q. 1 am not talking about common sense in running business, 
but I am asking whether your answer is correct? A. 1 would say 
yes. 

Q. Then you made your final payment under the original con¬ 
tract as well as the agreed extras? A. There are all the checks and 
receipts. 

Q. That is not responsive. A. If I understand it I will answer it. 

Q. (Reading from said extract:) “There was due the said Hart 
his final payment under the original contract as well as the agreed 
extras,” the “Agreed extras” refers to the extras agreed in writing? 
A. I presume so. 

Q. (Continuing to read from extract:) “And the value of the 
labor and material involved in the extra work,” that refers to the 
extra work upon which there was no agreement, but Mr. Hart was 
to get the value of it? A. I presume so, yes. 

37 The witness was then specifically asked about the answer 
to the interrogatories filed by him and his attention called to 
the fact that in such answer he stated that the final payment to the 
defendant Hart in settlement of his obligation on the said houses 
was $4,400.00; and that $2,054.85 of said amount was paid as the 
final payment under the original contract, and that $2,345.15 was 
paid in full settlement of the extras. 

Q. Now, how do you reconcile that with the contracts and the 
answer here in Par. 14? A. Well, there were some minor extras 
going through and Mr. Sholes drew this. He might have been a 
little confused so that it may not balance exactly, but with the sum 
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TkiL 0f a11 tb « checks an<1 ,be you will see that it balances. 
1 here was a little confusion probably in drawing that. 

Q. i ou signed the Answer? A. Oh, sure, I signed it. 
Cross-examination: 

Q. Mr. Gordon, when you say the final pavment of $663 00_ 

A. My regular payment. 

Q. That was your final payment for each house, but some of the 
houses were completed long before the last houses? A Yes 

A No* the final payment did not mean $663.00 in nine houses? 

Q. Some of the last four houses were completed before the others 

Hmp e / f TVt eiI i* Y ere they not J A ‘ The y were finished at varied 
in rf S *v The **?* f ° Ur " ere P roba fily dragged the most, 

Tho rv?°. U “ iada some final payments on the last four houses? A 
The most of that money was on the last four houses. 

Q. It was not necessarily four times $663.00? A. That annlied 
to one house, $663.00, and my checks show that some times we would 
give him four in one check or two of them in one check. 


Albert E. Malloxee. 

Testified in substance that he was a book-keeper for Hugh Reillv 
Co.; was conversant with the Frank W. Hart account; produced the 
account showing a balance due from Hart of $365.84; that the ma- 

Ki sH?n 10 H “ “ h " ’ h0|> “ ,h '"» •' !>» 

Cross-examination: 

oo b) ", J 0t know what became of the material after deliv- 

» ery, had all of Harts dealings on sheet itemized; balance 
shown each day; that the account ran to April 1916-knew 
Hanpersonally, b„, had no personal knowledge of the defcl?of 


William R. Winslow. 

P 1,1 sutetance that he was a salesman for Hugh Reillv 

S Tstpvii ar ss r 

was on these houses himself and Hart said they were Gordon’s hou‘el •’ 
the houses were m Chevy Chase; knew part of the material was used 
on the <.onion job as he personally took it out of the shop and ear 
ried ,t .here; that Mart's house and shop were a hunZd or Zo 

hundred yards from some of the Gordon houses and faXr from 
others, all in same section; irom 
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Cross-examination: 

That the material he took on the job and saw used was two gallons 
once and five another time; that Hart gave him the impression the 
material was all for the Cordon houses; knew of no other houses 
Hart was building at the time. 

Redirect examination: 

Was called out to the houses while they were being built and saw 
other material sold by him on the grounds that they were using; 
this was in addition to the two and five gallons he spoke of before, 
they used that at Hart’s shop. 

James II. Campbell. 

The witness Campbell testified in sul)stanee that he was the Secre¬ 
tary of the Columbia Brick & Coal Co. and was such in 1915; that 
he knew Hart and had business dealings with him; had sold him 
building material; sold him building material for this bungalow job 
of Gordon’s; produced his company’s account with Hart showing a 
balance due on the Gordon job of $233.68; knew that the material 
was used on the Gordon job as every few weeks would drop by the 
job and would recognize the material sold Hart by his company; 

Account offered in evidence and marked ‘‘Campbell No. 1;” 
;39 that he had a conversation with Hart in December, 1915, when 

Hart produced a voluminous package of papers and offered to 
show it to witness; they did not go into it, but Hart stated at the time 
that it was a list of extras on the Gordon job for which he had not 
been paid; with the money coming to him, Hart, on this job, in¬ 
cluding the extras, he would have more than he needed to clean up 
everything; that Hart wanted him to sign a release of liens and wit¬ 
ness refused saying that he wanted his check first; that Hart said 
Gordon would not settle until he produced the release; witness then 
suggested that Hart get Gordon's check payable to his company and 
Hart left saying he would see Gordon about it; that later Hart came 
back and said Gordon absolutely refused to make final payment until 
the release was signed by all parties; that Hart pleaded with witness 
and he finally signed the release with the instructions to Hart not to 
use it until he got his settlement in full so he could give witness their 
check in full; that at this conversation Hart told witness he had be¬ 
tween nine and ten thousand dollars due; that this, witness thought, 
was extras and unpaid balance on the buildings. 

Cross-examination: 

That witness had other business dealings with Hart prior to the 
Gordon job, also a job on Gallatin St. contem-oraneous with Gordon 
job; that he just kept a general account with Hart with a memo¬ 
randum where the material went taken from the deliverv tickets; 
produced the ledger sheets showing the Hart account; this sheet 
showed that on April 29,1915, Hart owed witness’ company a balance 

4 -—'3201a 
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of $441.05, also several deliveries made to Ilart on same date, and on 
April 30, and all through May, 1915; also a payment of $100.00 on 
3 ’ 1915 ’ one of W00.00 June 3, $400.00 June 19, 
$400.00 July 3; Hart was also credited with certain sacks returned 
on different dates in 1915; that in August, 1915, the debit side 
showed $4,b4/.03 of transactions; that all jobs were carried in a 
general account put down consecutively with address where material 
delivered so could locate the job; 

W itness was questioned about a certain pencil memoranda on the 
sheet and explained same by saying that up to the time of thh 
memoranda nothing had arisen that called ior any special notes; 

that at the time memoranda was made they had some trouble 
40 with a house, not one of Gordon s houses, and the owner 
afterwards paid the bill; that $400.00 paid on July 20, 1915. 
was applied to the general running account, and the same with all 
payments except toward the close when certain payments were applied 
to certain jobs at Hart’s request; that a credit of $500.00 of December 
lb, 1915, was applied on the general account; when no directions 
were given where to apply a payment it was applied to the oldest 
items ; that they had no means of knowing where Hart got the money 
he paid them as he brought in his personal checks; that he could not 
tell off-hand what payments were credited on the Gordon job, but 
could check them up, the hooks would show it. 


William H. Ritchie. 

The witness Ritchie testified in substance that in December, 1915, 
he was employed by the Defendant Gordon as manager of his office; 
that he knew Hart, ami that alter (Jordon had made the settlement 
with Ilart on the houses in question here he, Gordon, told witness 
that Hart had brought in a bill of $9,000.00 and he considered it 
excessive and was trying to rob him, and Was not going to pay it, 
un d jhat sometime after it, he told me lie had settled it for about 
$4,250.00 or something similar to that. 


Orfrnrfantx' Twtimon y. 

FVlton R. Gordon. 

The defendant Gordon testified on his behalf in substance that 
the agreement for certain extras endor^d on the contract for the 
houses in question was made before the job was started; that the 
houses were not all started at the same time; that 5503 33rd St. was 
started find and the Northampton St. houses were the last finished; 

The witness then produced his account with Ilart, said account 
being in a bound book, and also certain checks drawn to Hart’s order; 
witness stating that the account and checks referred to the nine 
houses in question here; the account and checks as follows: 
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41 Pages 67 and 68 Gordon s Book. 


5503 33rd st, April 23, 1915. 

5509 “ “ May 8, 1915. 

5507 44 “ May 15, 1915. 

3224 Morrison May 22, 1915. 

3207-3212-3216 Morrison, 1st payment,—and 5503 33rd 

second payment May 29, 15. 

5503 33rd third fourth payments, .Tune 19, 15. 

5507 44 second pay’t. 

5509 “ “ “ July 3, 15. 

3219 N. Hampt, lirst pay’t.:. 

3224 “ 14 44 44 . 

5507 33rd third & fourth pay’ts. 

5509 44 44 pay’t June 26, 15. 

3224 & 3226 Morrison.*. 

5509 33rd fourth pay’t. 

3224 Morrison 44 44 . 

3216 44 third & fourth pay’ts, July 17, 15. 

3212 

3207 Morrison, second pay’t, July 23, 15. 

3219 N. Hampt. second pay’t, Aug. 4, 15. 

3224 .... 

3212 Morrison, Aug. 7, 15. 

3224 N. Ilampt. Aug. 14, 15. 

3207 Morrison, Aug. 21, 15. 

3219 N. Hampt. Aug. 28, 15. 

3212 Morrison, Sept. 4, 15. 

3207 44 44 44 44 . 

3219 N. Hampt. 44 44 44 . 

3224 N. Ilampt. 44 ‘ 4 44 . 

5503 

5507 33rd on account. 

5509 44 last pavm’t. Sept. 18, 15. 

3224 Morrison . 

3216 Sept. 25, 15. 

3212 Morrison Oct. 2, 15. 

3207 44 44 9, 15. 

3224 N. Hampt. “ 44 44 . 

5503 33rd in full, including extras, as per receipt on file, 

Oct, 18, lo. 

3219 N. Ilampt. Oct. 23, 15. 

3219 44 44 Nov. 6, 15. 

3994 “/? “ “ “ “. 

3207 Morrison 44 44 44 . 

3219 N. Hampt. Nov. 13, 15. 

3 2 2 4 4 4 4 4 4 4 4 4 44 . 

3207 Morrison 44 ,4 44 . 

3212 44 Nov. 27, 15. 

3207 44 Dec. 4, 15. 

3219 N. Hampt, Dec. 11, 15. 


$663.00 
663.00 
663.00 
663.00 


2,652.00 
1,326.00 
663.00 
663.00 

1,326.00 

1.989.00 
1,326.00 


2,652.00 

1,326.00 

1,326.00 
663.00 
663.00 
663.00 
663.00 


2,652.00 


1,500.00 


1,000.00 

500.00 

400.00 

400.00 


313.45 

100.00 


1,500.00 


1,800.00 
325.00 
300.00 
125.00 
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42 (Then conies the following receipt written in said book .) 

Received December 15, 1915, Forty-four hundred dollars which 
^*flnce of $1 # 9.38 to f>e paid when balance work is com¬ 
peted. I acknowledge is in full payment to me for the full com¬ 
pletion of the nine houses in Chevy Chase Grove, I). C. The above 
amount including all material and labor for the completion of said 
houses and six garages. 

(Signed) F. W. HART. 

Jan. 8, 191b, Received $ Rio.00 in full for all nine houses aud 

garages except balance of $.>0.38 paid when job is finished. S-rapin ,r 
floors. 1 

rnoo' in full payment for all. $15.00 Scraping floors. 

oU.38. 

Note: Harts signature appears in the margin of the l>ook after 
each payment as receiving the amounts stated. 


Checks as follows: 

1915, April 23. $663.00 

May 8 . 1.000.00 

May 15 . 663.00 

May 22. 663.00 

May 29 . 2,652.00 

June 12. 2,652.00 

June 19, . 1,326.00 

June 26,—. 1,989.00 

•July 3,— . 1,326.00 

July 17 . 2,652.00 

July 23 . 1,326.00 

Aug. 4 . 1,326.00 

Aug. 7 . 663.00 

Aug. 14 . 863.00 

Aug. 21,. 663.00 

Aug. 28 . 663.00 

Sept. 5 . 352.00 

“ “ . 2,300.00 

Sept. 18 . 1,500.00 

Sept. 25 . 1,000.00 

Oct. 9 . 800.00 

Oct, 2 . 500.00 

Oct, 18 . 313.45 

Oct. 23 . 100.00 

Nov. 6 . 1,500.00 

Nov. 13 . 1,800.00 

Dec. 15 . 1,900.00 

“ “ . 2,500.00 

1916, Jan. 8. 125.00 

Jan. 21 . 50.38 


I>rawn to Hart’s order. 




■ 
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43 (Gordon testimony continuing): That in accordance with 
the architect Harding’s certificate he paid Hart for extras 

$2,759.50; that he paid Hart other money for miscellaneous extras 
as he went along, $1,550.00 for some garages and $358.68, besides 
which he paid Hart $1,663.65 for agreed extras endorsed on con¬ 
tract. 

Q. But was that $1,550.00 paid outside the contract and the 
agreed extras? A. That is all in the $36,058.83. 

Q. Answer my question. Was the $1,550 paid- 

The Court: He has told us that. 

The Witness: It was paid outside what Mr. Harding ami the 
agreed extras and miscellaneous extras, that is separate, but it is all 
here together. 

Q. When were the houses finally completed? A. About Decem¬ 
ber 15, 1915. 

Witness further testified in substance: That when the houses were 
finally completed a question arose between witness and Hart as to 
the amount that was due Hart for extras and witness employed Mr. 
Harding, an architect, and Mr. Simpson, a builder, and they to¬ 
gether estimated how much the extras were, Mr. Harding made a 
written report of his findings agreed to by Mr. Simpson, (report and 
findings made part of testimony of witnesses Harding and Simp¬ 
son). This paper was shown to Mr. Hart before the final settlement 
was made and it was the basis upon which Hart and witness arrived 
at their final settlement. They had some more items to this that they 
knew about themselves, that were not appraised by Harding, some 
minor things, “I think that is where the $350 came in.” That wit¬ 
ness and Hart arrived at $766.66 per house for the three houses, 
where attic rooms — put in, 3207 Morrison, 3219-3222 Northamp¬ 
ton; then $459.50 for the 3212 Morrison, not as much done in it as 
the other two, no extra baths, and not as much roof. That attic 
rooms were four rooms called maid’s rooms. That after he and 
Hart had agreed upon the amount Hart signed the final receipt and 
witness gave him $4,400.00 in two checks. The total paid to Mr. 
Hail; was $36,058.83. Witness told Hart he would like to have a 
release of liens and Hart said he would get it, and he did, and 
brought it in. 

Q. Did you see Mr. Stevens near the closing of the work? A. 
Yes sir, I did. 

Q. What was the occasion, first? A. Mr. Stevens and Mr. Hart 
came to my office about the date of the settlement or the day 

44 before. They were all present, and we talked the matter 
over of the final payment. 

Q. Mr. Stevens has testified that he could not repeat the exact 
language, but that you said to him, near the close, that Mr. Hart 
was in a position at the final closing of the job to pay up his obliga¬ 
tions? A. That is absolutely untrue. On the other hand, I told 
him what was coming to Mr. Hart in Mr. Hart’s presence. 

Q. Had you agreed on this balance then? A. We had, yes sir. 

Q. Was anything said in your presence by Mr. Hart as to how 
much he would pay Mr. Stevens at that time in the final settlement? 
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A. Al (lie final settlement Mr. Hart, Mr. Stevens and mvself being 
m the room, I told Mr. Stevens I was going to pay $4,400 and also 
some small items agree.) upon, several hundred dollars, to be paid 
in a day or two. Mr. Stevens asked Mr; Hart “How much can vou 
gne me.' Mr. Hart took his pencil and figured and said, “Mr 
Stevens, I can give you $1,200,” and in a day or two, or the next 
.lay, or that same day Mr. Hart brings me in a release of liens all 

signed, and I paid him this $4,400 with Mr. Stevens’ signature on 
the release of liens. 

At this point counsel for defendant 1 Jordon offered in evidence 
hquity < ause 34,567, m the Supreme Court of the District of Colum¬ 
bia, being suit by David H. Stevens et al., plaintiffs in this cause 
against the said (Jordon with said Hart as his principal contractor 
to enforce mechanics* liens severally filed by the respective plaintiffs 
agamst the same buildings described in this cause and for the same 
amounts claimed by the plaintiffs herein to which the defendant 
(tordon answered stating among other defenses the release of liens 

whereupon the plaintiffs dismissed their said mechanics’ lien 
suits. 


45 ('ross-exam ination: 

That bis wife and the defendant llart were brother and sister; 
that they used to visit back and forth, sometimes; that he sold Hart 
the lot he built his house on in October, 1014. and Hart paid him in 
notes that he thought had been paid; could not remember but the 
record would show; also knew that in August, 1915, while the build¬ 
ings m question here were being erected Hart had transferred his 
house to his, Hart s, wife. 

<}. When Mr. Hurt came in to see you alxmt this alleged .settle¬ 
ment how much was he claiming at that time? A. He did not have 
any claim; he had a memorandum there, a lot of voluminous stuff 
as this other gentleman (meaning the witness Campbell) said, that 
figured up around $8,000.00 that lie owed his general creditors’ and 
I had lieen after him to give me a statement and could not get it 
I lie houses dragged and I was urging and pushing the thing, arid 
I said you haven I got this thing itemized. You have Ik-c.i building 
other houses, and I said “My contract calls for arbitration, that is in 
the written agreement, and I will gel some reliable architect to figure 

il out but Mr. Hart did not ..lisposcd to arbitrate and I got. 

Mr. Harding, and that led to the final settlement, and I still offered 
to arbitrate, and he said he was satisfied with Mr. Harding's ficures 
when we settled. H 

Q. How much did he claim? A. He did not make any claim 
lie said he owed Ins general creditors about $8,000.00. 

Q. Did he not name anything in particular? A. lie never gave 
me any exaet figures. He was talking around $8,000.00 but did 
not give any exact figures, and as soon as he began to talk that wav 
I looked out for myself. I knew what the stuff was worth. 

Q. But he did make some claim? A. Just as I told vou iust 
talking, no exact figures. 1 J 
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Q. Did you ask him for a bill? A. Sure, yes. I said “You are 
talking around what you owe your creditors and all that, and let us 
get at the truth of the matter,” and after talking about arbitration 
and finding he was not willing to arbitrate, I said “Go ahead, 

46 there is the agreement.” I was willing to leave it to any 
three decent men. He was slow about that and I told him 

what I was going to do, and engaged Mr. Harding, and when those 
figures came in he kicked a little and went over them and then finally 
agreed to them. It was a matter of a few days. I was anxious to 
get the houses finished. They were six months behind. 

Q. He did kick then? A. Oh, yes, he kicked. 

Q. You have built a number of houses have vqu not? A. Yes. 
Mr. Hart built most of my houses out there. He built others besides 
these. 

At this point the attention of the witness was called to his Answer 
to the Bill; and after stating that he walked around the job for a few 
minutes every morning, but did not go in the houses every day leav¬ 
ing the details to Hart’ his attention was directed to Par. 5, of the 
answer wherein he stated that “He believed that Stevens did do some 
extra heating and plumbing on three of the houses that could not 
have exceeded in value $450.00,” and stated that it applied to the last 
four houses that Mr. Harding appraised: 

Q. You say the last four houses that were built, for the additions 
Mr. Hail was to be paid exactly what the work and lalior cost? A. 
Yes, that was our agreement. 

Q. Did you know they changed the boiler? A. A little bit. 

Q. But that applied to all four houses? A. Yes. 

Q. But you say in your answer that it applied to only three of the 
houses? A. Well, Mr. Sholes drew that, and he might not have 
understood it all exac tty. 

Q. But you read it? A. ^ es. 

Q. And swore to it? A. Yes. But 1 relied mostly on my law¬ 
yer, as I would do when he would draw up a paper. 

Q. The usual chancery oath is attached to it? A. Yes, sir, and 
it speaks for itself. 

Q. And you read it and knew the facts? A. Yes, sir. I did the 
best I could, my lawyer and I together. 

Redirect examination: 

That he never assured either Stevens or Hugh Reilly there would 
be enough money to pay everyone connected with the job; but told 
Stevens that he was making his final payment of $4,400.00 and in a 
day or so would pay $175.00 more. 

47 Clarence L. Harding and John Simpson. 

Harding and Simpson testified in substance that Harding was an 
architect and Simpson a builder ; Harding having had some twenty- 
five years experience and Simpson having built some five hundred 
houses; that Harding was familiar with the houses in question as 
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lie represented the Munscy Trust Co. in the matter of a loan to Gor- 
< on on said houses and had inspected them for it and saw them at 
different times during their construction; that acting under in¬ 
structions from Gordon they examined the attic stories on the last 
four houses and made an estimate of the cost of the extras in said 
attic stories; that Harding submitted this estimate to Gordon bv 
letter; the letter was offered in evidence and was as follows- 


Fulton R. Gordon, Washington, l). C. 


December 8, 1915. 


Dear Sir: Complying with your request to submit to you an ap¬ 
proximate cost for finishing of the attics of four houses which you 
erected in Chevy Chase Grove on Northampton and Morrison Sts. I 
am submitting the ccst in three different ways: 

In estimating the cost of labor and material for the additional 
work on those houses, it is, of course, difficult to arrive at an exact 
amount as drawings were not furnished me for finished work under 
discussion, and it was necessary for me to measure one house and 
make mv conclusion from this data. 

I have not, m any of these three estimates taken into considera¬ 
tion any difference in the cost of roof construction as changed from 
he original bungalow plan, as I did not consider that anv more 
abor or material is necessary in one type of roof than the other. 1 
have made an allowance, however, for the cost of the tin deck and 
balustrade on the roofs of the houses where this feature has been 
introduced. W ith this explanation, I submit the figures on the 
accompanying sheet. 

•coo 1 -- ’!'° actual <>ost kased upon the result of item #3 to wit- 
fUiff.oo this would represent the cost of finishing the attic in each 
of the following: 

One house on South side of Northampton St * 

44 “ 44 North 44 44 “ 


North *. “ “ Morrison 44 

For the house on the South side of Morrison St. where bath is 
omitted and rooms are smaller, I would deduct from the above cost 
price ^118.00 for plumbing, tiling, and heating an additional 10% 
from cost of other items on account of smaller rooms, etc. in this 
house, amounting to $51.05 making a total reduction of $169.05 

from $628.55, or an amount of $459.50 as the cost of finishing the 
attic m this house. 


Trusting this will give you the desired information. I 
Sincerelv vours, 

* 7 


remain, 


C. L. HARDING. 


•18 No. 1.—On a cubic contents basis: 

Typical bungalow is 28' x 32' x 30' high containing 20,880' and 
according to the contract price, cost alxnit 12 3/8 @ per cu. ft. mak¬ 
ing $3,226.00 as the contract price. Using this as a basis, the houses 
having the attic story finished, will contain about 34,048 cu. ft,, 
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which at 12 3/8^ per cu. ft., costs $4,213.00, or a net difference of 
$887.00 which would represent the cost of finishing the attic rooms. 

t 

No. 2.—Based upon a Builders’ system of lumping quantities: 

3 Rooms at $75 each.$225.00 

Bath Room Complete. 140.00 

Flooring for entire floor. 36.00 

2 closets at $25 each... 50.00 

4 Dormers at $50 each. 200.00 

3 radi-tors and increasing size of boiler. 64.00 

Stairs to attic. 50.00 

Railing on roof and tin deck... 50.00 


Total ...$815.00 

No. 3—Cost of Material and Labor on each item: 

Plastering .. 75.00 

Tile in bath room. 34.00 

Stairs .•. 50.00 

Flooring. 36.00 

Plumbing, bath room complete. 70.00 

Heating, 3 radiators and increase in boiler. 64.00 

Galvanized Iron Gutters. 12.80 

Tin Roof. 7.00 

Carpenters’ labor. 100.00 

Mill work: 

3 Twin dormers.$21.00 

1 Single dormer. 4.00 

1 Toilet cabinet. 3.00 

4 doors 2'0 x 6'6". 15.20 

1 Door 2'0" x 6'6". 3.70 

1 Door 2' 0 x 5' 4". 3.35 

Wood trim for 6 doors.. . 6.60 

“ base to rooms. 10.00 

- 66.00 

Hardware: 

Trim for 6 doors.$10.50 

Trim for dormer windows.. 5.25 

- 15.75 

Electric Wiring.. .. 15.00 

Hollow Tile. 25.00 

Stucco . 8.00 

Painting . 25.00 

Lumber. 25.00 


Total Cost.... $628.55 


5—3201a 
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. 49 Cross-examination: 

On cross-examination both witnesses testified that their instruc¬ 
tions were only to estimate on the attic story and they did not figure 
on anything else; Harding said he figured on the difference in the 

>oiler but did not know anything of the types, while Simpson said 
that he never heard of the difference in boilers and did not consider 
it in the estimate; in response to the question, “You did not have 
anything to do with the porches?’’ the witness Harding said “No, 
1 had nothing to do with the porches, nor the bay windows, or pan- 
tries,. or other things testified to here.” Also that his estimate had 
nothing to do with the heating and plumbing outside of the attics. 
Both witnesses said they were working together under the same 
instructions. 

Plaintiffs’ Rebuttal. 

David H. Stevens, Recalled: 

On rebuttal the plaintiff Stevens testified that he never knew what 
amount Hart and Gordon had settled for any more than what had 
come up since; that at the time Gordon testified he and Hart were 
in his office prior to the settlement Hart was claiming some nine or 
ten thousand dollars, that there was a discussion but did not know 
what figures were brought up as he did not hear them; that as stated 
before he did not know a settlement had been made as Hart was 
claiming there was money still due him; that he had been to Gor¬ 
don’s office at a time previous, along toward the wind up of the job, 
but could not recall what took him there. 

50 By the Court: 

Q. I want to ask you, Mr. Stevens, were you present on an accasion 
in Mr. Gordon’s office when he and Mr. Hart discussed the question 
of the differences, after settlement. A. I was there when there was 
a discussion, but just exactly the figures brought out I didn’t hear 
them and I know that Mr. Hart was claiming this amount. 

Q- t Did Mr. Gordon tell you what he wa 3 going to pay Mr. Hart? 
A. No; not to my recollection. 

Q. What was your first visit to Mr. Gordon’s office about the mat¬ 
ter? A. No; I don’t remember that it was a visit- 

Q. Well, were you ever there before? A. To Mr. Gordon’s office? 

Q. ^ es. A. I think I had been in Mr. Gordon’s office prior to 
the time of that settlement, yes, sir. 

Q. I understand that you were there prior to the settlement? 
A. Yes. 

Q. What do you refer to when you say settlement? A. This last 
that they talked about the contention and my being there- 

Q. That is the meeting which you now refer to as a meeting in 
which they talked of the settlement. A. Yes, they talked settle¬ 
ment then. 

Q. How long before that were you there in Mr. Gordon’s office to 
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see him? A. It was along toward the wind up of the job. I don’t 
know whether I said to him in relation at that time. 

The Court: Read that answer I don’t understand that. Answer 
repeated bv reporter. 

The witness: I say I don’t remember just what the relation of that 
visit was. 

The Court: You do not recall whether it was in regard to this 
particular work? A. No. 

And this being the substance of the testimony taken in this cause, 
it is this 14th day of June, 1918, signed by the Court in duplicate as 
the Statement of Evidence for the Court of Appeals in said cause. 

F. L. SIDDONS, 

Justice. 


Service of a copy of the foregoing Statement of Evidence together 
with the written notice attached that same would be submitted to 
the Court for approval June 14, 1918, at Ten o’clock A. M., ad¬ 
mitted this 4th day of June, 1918. 

W. H. SHOLES, 

Att’y for Defendant Gordon. 


This Statement of Evidence is satisfactory. 

\V. H. SHOLES, 
Att’y for De’ft Gordon. 


June 13, 1918. 


[Endorsed:] Equity #34,769. David H. Stevens et al., vs. 
Fulton R. Gordon et al. Statement of Evidence on appeal to the 
Court of Appeals. Duplicate Original. John U. Gardiner, Attorney 
at Law, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3201. David H. Stevens et al., Appellant, vs. Fulton R. Gordon et al. 
Court of Appeals, District of Columbia. Filed Jul-18, 1918. Henry 
W. Hodges, Clerk. 
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Id the Coart of Appeals of the District of Colombia 


October Term, 1918. 

No. 3201. 

David H. Stevens, Hugh Reilly Company, A Corpora¬ 
tion, Columbia Brick and Coal Company, A Cor¬ 
poration, Appellants , 

vs. 

Fulton R. Gordon, Frank W. Hart, Appellees. 
Appeal from the Supreme Court of the District of Columbia. 

BRIEF FOR APPELLEES 

Statement of the Case 

The appellants, plaintiffs below, filed a bill in Equity 
setting out substantially that in March, 1915, appellee Gor¬ 
don, owner of nine lots in Chevy Chase, D. C., contracted 
with his co-defendant, Hart, who was a builder, to erect 
nine houses upon said lots; that appellant Stevens entered 
into a contract with said Hart to install the heating and 
plumbing in said houses; appellant Hugh Reilly Company 
furnished Hart the paints used in said houses; appellant, 
Columbia Brick and Coal Company, furnished Hart the 
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tiles and pebbles used in said houses; that there was an 
unpaid balance due from Hart to each of the appellants. 

The bill proceeds to state that the dwellings were known 
as detached houses, were commenced at different times, . 
and completed at different times, the last house being com¬ 
pleted about December 15, 1915; that as work progressed 
Gordon paid Hart on account of the said buildings; the bill 
alleging that said Gordon always withheld a considerable 
portion of what was actually due said Hart, and that the 
appellants “well knowing that as said Hart had been paid 
nothing for said extras, there was sufficient funds in said 
Gordon’s hands due the defendant Hart on account of said 
houses and extras, to pay everyone connected with said 
work, and relying on that they took no steps by way of 
filing notice of intention to hold mechanics lien on the 
buildings already completed.’’ 

The bill further states that notwithstanding the appellants’ 
alleged knowledge, that there was money due from Gordon 
to Hart, both Stevens and Reilly Co. spoke to Gordon 
about the situation “shortly before said Gordon accepted 
the entire job as completed” and that Gordon assured 
them that there would be enough money to pay everyone 
connected with said job. 

The bill further alleges that when the houses were finally 
completed there was approximately $10,000 due from Gor¬ 
don to Hart, and that the appellants knowing that fact, and 
in reliance thereon executed a release of their rights to 
hold mechanics liens against said houses in order that Hart 
might obtain his final payment; that when Hart had deliv¬ 
ered said release of liens Gordon “arbitrarily, and without 
right, retained the sum of about $5,600 from the amount 
justly due said Hart.” 

The bill further alleges that Hart has no property and is 
worthless financially, and that he was a relative of Gordon; 
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that Gordon knew he had no financial means; that the 
trouble in regard to said houses, and the amount due arose 
from the fact that Gordon authorized Hart to do extra 
work and furnish extra material. The bill further states 
that the said final payment of about $10,000 was a trust 
fund from which the appellants expected to be paid, and 
Gordon well knew this fact. 

The bill prays that the plaintiffs be declared to be entitled 
to and to have an equitable lien to the extent of their sev¬ 
eral claims against any balance due from Gordon to Hart 
on account of the houses, and that an accounting be had. 

The appellee Gordon by his answer stated that on the 
23d of April, 1915, he entered into a contract with Hart 
to erect and complete nine houses, each to cost $3,315, the 
total contract being $29,835; that payments were to be 
made at different stages as the work progressed; that there 
were certain changes made in all nine houses which were 
agfced to in writing and endorsed on the contract before 
the work was started, amounting to $184.85 per house; and 
that in tour of the houses extra work was done under agree¬ 
ment with Hart to furnish the same at cost. 

The answer further says that upon the final completion 
of all of the houses Gordon and Hart arrived at and agreed 
upon the amount justly due to said Hart, and he was paid 
that amount and receipted in full for all the work and 
extras. 

The answer further alleges that as the work progressed 
Gordon paid Hart not only on account of the contract but 
also on account of extras; that the houses were completed 
about the 15th of December, 1915, and accepted by Gordon. 
Gordon specifically denies that he withheld considerable 
portion of the money due said Hart, and he specifically 
denies that Hart had been paid nothing on account of said 
extras. 
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Replying to that part of the bill which states that the 
appellees took no steps to file mechanics liens, attention is 
called to the fact that each one of the appellants filed a 
separate mechanics lien against all nine of said houses for 
the amounts due them respectively, and that subsequently 
the appellants here as plaintiffs below filed their bill against 
said Gordon and Hart as his principal contractor to enforce 
said mechanics liens being cause No. 34565 in the Supreme 
Court of the District of Columbia. 

Further answering Gordon denied that he knew how 
much Hart owed his material men and he denies that on 
the completion of the buildings there was due from him 
to Hart approximately $10,000; he does admit that in ac¬ 
cordance with his contract with Hart, the latter procured 
for him a release of liens from the material men and sub¬ 
contractors. The defendant further denies that he arbi¬ 
trarily withheld $5,600 or any other amount justly due 
from him to said Hart on account of said buildings. 

He further says that he and Hart are relations-in-law 
and not relatives as stated in the bill. 

He denies that he knew that Hart had no financial means; 
on the contrary, the answer states that Hart has been for 
several years engaged as a building contractor in Wash¬ 
ington, and had erected a good many houses. 

The answer further states that the only trouble in regard 
to said houses was the adjustment of the balance due for 
the extras, and that Gordon employed experts to estimate 
the extras and that their finding was submitted to Hart 
in writing and upon that basis a final settlement and re¬ 
lease was made with Hart and the transaction closed. 

In answer to two interrogatories filed sometime after 
the bill, Gordon stated that his final payment to Hart was 
$4,400, of which $2,056.85 was on account of original con¬ 
tract, and $2,345.15 in full settlement for extras. 



Part of the testimony was intentionally omitted and 
certain undisputed facts were agreed to by counsel under 
stipulations which appears at page 15 of the record. By 
this stipulation it will be seen that the extra work on the 
first five houses was fully paid by Gordon to Hart as the 
work progressed, and further the Trial Justice limited the 
statements made by the defendant Hart to the appellants 
and testified to by them as admissions against Hart only. 

The record which only purports to give the substance 
of the testimony, part being omitted as aforesaid, discloses 
that on April 23, 1915, Gordon and Hart entered into a 
written contract by which the latter was to erect nine dwell¬ 
ing houses to be completed by August 1, 1915, at a cost 
of $3,315 each, or total of $29,835, the payments were 
proportioned at $663 each for various stages of completion. 

Art. 12 on the building contract (Rec. p. 20) provides 
that in case contractor and owner failed to agree on mat¬ 
ters of payment or allowance the matter should be referred 
to arbitration. Endorsed on the contract in writing was 
the following additional work for each house: $82 was 
for raising the roof; $25 for red roofs; $9.85 for extra 
door; $68 for extra room and the rear pantry. 

The appellant Stevens, testifying in his own behalf, says 
that he installed the plumbing and heating in all of the 
houses and that besides this work, he installed extra plumb¬ 
ing and heating “in all nine of said houses, the most of 
which went into the last four.” (Rec. p. 16.) He esti¬ 
mates the value of the extras in the last four houses at 
$1,009.50. 

Stevens (Rec. p. 17) says that at the windup of the 
Gordon job he and Hart got together and agreed on $933.96 
as the amount that Hart was to pay him for all of the extras 
on the Gordon job. There is no testimony to show what 
proportion of this amount was allowed for the extras on 



the first five houses, nor how much for the last four, and 
there is no way to determine that. 

Stevens further testified (Rec. p. 17) that he had been 
doing business with Hart for possibly two years, and that 
at the same time he was doing the Gordon job, he was 
also installing plumbing for Hart in houses being built by 
Hart on Legation, Dogwood, McKinley, Morrison, Gal¬ 
latin and Huntington Streets. 

Stevens produced his ledger (Rec. p. 17) which discloses 
that he did not keep a separate account with Hart for each 
job, but carried all of the jobs as a charge against Hart 
and credited the payments made by Hart against the gen¬ 
eral account. The balance due from Hart on the general 
account is substantially what appellant Stevens is now 
claiming from Gordon. 

The Gordon houses were commenced in April, 1915, and 
completed about December 15, 1915, during which time 
Stevens’ ledger shows various payments made by Hart to 
him, commencing July 1, 1915, to December 25, 1915 
(Rec. p. 17). Stevens was specifically asked (Rec. p. 18) 
if he could tell how much he received or applied on the 
Gordon contract, and he replied: “I cannot tell exactly 
whether they were applied on Mr. Gordon’s—I suppose I 
applied them on the ones that are due, that is generally the 
way I do business; I go into business with someone and 
do not take exact receipts for a contract. 

Q. From your books, you can tell exactly where this 
should be applied, can you? from an examination of your 
books ? 

“A. No, not exactly.” 

Stevens further testified (Rec. p. 16) that during the 
progress of the Gordon houses, Hart owed him consider¬ 
able money, and he spoke to him about it and Hart told 
him that there would be plenty of money to pay oflf every 






one on the windup of the Gordon job. Stevens says he 
desired to find out if everything was all right, and from 
information received, directly or indirectly, thought it was 
direct, with Gordon he proceeded with the work relying on 
Hart's information. “That he spoke to Gordon along 
toward the close of the job and that Gordon told him that 
Hart was in a position at the final closing of the job to 
pay up his obligations.” (Rec. p. 16.) This was denied 
by Gordon (Rec. p. 31). Stevens further testified (Rec. 
p. 17) that he met Hart at Gordon’s office and talked with 
Gordon around the time of the final settlement, but he 
does not state the conversation or the substance of it. 

Stevens was recalled in rebuttal (Rec. p. 34) regarding 
conversations with Gordon and he testified that he was 
present with Hart in Gordon’s office prior to the settle¬ 
ment and there was a discussion between Gordon and Hart, 
but he did not know what figures were brought up, nor did 
he know what amount Hart and Gordon settled for; that 
he had been to Gordon’s office at a previous time “along 

towards the windup of the job, he could not recall what 
took him there.” 

Thereupon the Court took Stevens in hand in an effort 
to find out when he had talked with Gordon and what was 
said by way of promise or inducement by Gordon (Rec. 
p. 34) from which it appears that Stevens only saw Gordon 
twice, the last time when he and Hart went to Gordon’s 
office and there was a discussion between Hart and Gordon 
about the settlement, and that it was along towards the 
windup of the job (Rec. p. 34) but he could not recall 
that this visit was in regard to this work. 

This is the sum and substance of the testimony of 

Stevens as to representations by Gordon, or his reliance 
thereon. 

The appellants produced two witnesses as to the cost of 
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the extras. Javins testified (Rec. p. 19) that he was a 
carpenter and had been Hart’s foreman on the Gordon 
job; that he had gone over all of the houses recently and 
made memorandum as to the extra work done on said 
houses. 

His testimony as to the extra work on the first five houses 
was intentionally omitted for the reasons above stated. 
Javins enumerated the extras on the last four houses where 
the roofs were raised in accordance with the agreed extras. 
In all four of these houses, this witness enumerates among 
other extras, extra pantry, extra door, extra room, all of 
which were included in the agreed extras signed on the 
original contract, so that the witness’ estimate of the value 
of the extras included the said agreed extras the value of 
which had been fixed, of which agreement he had no knowl¬ 
edge. He values the extras on 3212 Morrison Street at 
$798.60; extra work at 3207 Morrison Street at $975.65; 
at 3224 Morrison Street at $925.80 and 3219 North Hamp¬ 
ton Street at $1,065.75. In all $3,765.80. In arriving at 
these estimates, he figured raising the roof at 3207 Mor¬ 
rison Street at $500, and raising the roofs on the other 
three houses at $575 each. 

The other witness, Fullmer, a builder, estimates the 
extras a little in excess of Javins, in all $4,038, and in his 
figures allowed a less amount for raising the roofs. His 
testimony regarding the extras on the first five houses was 
omitted from the record for the reasons stated. 

The appellee Gordon was placed on the stand by the 
appellants and questioned about his answer to the bill and 
the interrogatories, and he stated that while $663 was 
the uniform plan of payment, he tried to keep tab on the 
work and not overpay although he probably did a little, 
for Hart was always asking for money. 

Witnesses were then produced on behalf of the appellants 








Hugh Reilly Co. and the Columbia Brick and Coal Co. to 
testify as to the balance due said companies by Hart. The 
witness Campbell, Secretary of the Brick Co., stated (Rec. 
p. 25) that Hart wanted him to sign a release of liens, 
which he finally did, with instructions to Hart not to use 
it until he could give witness their check in full. This 
witness also testified that they were doing other jobs for 
Hart contemporaneous with the Gordon job, and they kept 
a general account with Hart and that payments were applied 
to the general account. Witness could not tell offhand 
what payments were credited on the Gordon job. 

Appellants’ final witness was one Ritchie, formerly man¬ 
ager of Gordon’s office, who testified (Rec. p. 26) that he 
knew Hart, and that after Hart and Gordon had settled, 
Gordon told witness that Hart had brought in a bill of 
$9,000, and that Gordon considered it excessive, and said 
that Hart was trying to rob him and that he was not going 
to pay it. 

Appellee Gordon testifying in his own behalf produced 
his ledger and checks showing the payments to Hart, Hart 
signing his name on the ledger as a receipt for each pay¬ 
ment. In some cases the entries in the ledger do not 
bear the same date as the check. Gordon further testified 
that besides the work called for in the original contract 
and the extras agreed to and endorsed on the contract, 
Hart performed other extras for him, more particularly 
in the last four houses. Some of the houses were started 
before others, and payments made on account of those 
houses before payments made on other houses; that pay¬ 
ments were made on account of “miscellaneous extras as 
he went along.” (Rec. p. 29.) When the buildings were 
finally completed, Gordon testified (Rec. p. 30) that Hart 
had a memorandum that figured up around $8,000 that he 
owed his general creditors. Gordon asked Hart for a bill 
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and he said to Hart, “You are talking around what you 
owe your creditors, and all that, and let us get at the 
truth of the matter” (Rec. p. 31.) Gordon said, “My 
contract calls for arbitration” (Rec. p. 30), but Gordon 
says that Hart did not seem willing to arbitrate, and Gordon 
said: “Go ahead—there is the agreement; I am willing to 
leave it to any three decent men.” He was slow about that, 
and I told him what I was going to do and engaged Mr. 
Harding. The record (pages 31-34) shows that Clarence 
L. Harding, a well-known architect, and John Simpson, a 
builder of large experience, went over the cost of the extras 
on the last four houses particularly in the attic where most 
of the work was done, and submitted the figures to Gordon 
in three different ways and amounts based on different 
methods of computation, and Gordon took up these esti¬ 
mates with Hart, and Gordon and Hart arrived at $766.66 
per house for the three houses where attic rooms were put 
in; namely, 3207 Morrison, 3319-3222 North Hampton 
Street, and $459.50 for No. 3212 Morrison where there 
was not as much extra work done. This estimate covered 
the value of the work included under the agreed extras. 
This did not include $358.68 allowed to Hart for “some 
items that they knew about themselves that were not ap¬ 
praised by Harding (Rec. p. 29). That they then figured 
up the balance due on the original contract together with 
the extras and $1,550 for some garages built by Hart, and 
Gordon agreed to give Hart $4,400 as a final settlement to 
which Hart agreed. A day or two before the money was 
paid, appellant Stevens together with Hart called at Gor¬ 
don s office, and Gordon told Stevens (Rec. p. 30) that 
he was going to pay Hart $4,400 and also some small items 
agreed upon; thereupon Stevens asked Hart, “How much 
can you give me?” and Hart after figuring said he could 
give Stevens $1,200. A day or two later Hart brought 
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Gordon a release of liens and Gordon paid Hart $4,400, 
and a few days later $125 and $50.38 for scraping some 
floors. (Rec. p. 28.) 

Gordon testified that in all he paid $36,058.83; $1,550 
of which was for some garages that were not included 
in the original contract or estimated in the extras. (Rec. 
p. 29.) 

Gordon (Rec. p. 29) specifically denies the testimony of 
Stevens that near the close of the job he told Stevens that 
Hart was in a position on the close of the job to pay up 
all of his obligations. 

While Gordon was on the stand, the appellee’s counsel 
offered in evidence the record in Equity Cause 34567 in 
the Supreme Court of the District of Columbia (Rec. p. 
30) being the mechanics lien suit filed by the appellants 
here, as plaintiffs to enforce their respective liens against 
Gordon under the Hart contract, which suit was dismissed 
by the plaintiffs after Gordon filed his answer. 

The testimony of the architect Harding and the builder 
Simpson is combined in the record. On page 32 is the 
written report of Mr. Harding, and on page 33 the itemized 
statement upon which was based their estimate of extras. 
While they were asked to estimate the extras on the attic 
story, an inspection of the items making up the extras 
discloses that they took into consideration not only the 
cost of raising the roofs, which was among the agreed 
extras, but also the cost of increasing the size of the boiler, 
extra stairs running to the attic, the railing on the roof, 
the tin deck and other items that were covered in the esti¬ 
mate of the appellants’ witnesses leaving the other extras 
practically covered by the agreed extras endorsed on the 
contract, except some items not estimated by Hart or cov¬ 
ered by the agreed extras amounting to $358.68, 
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ARGUMENT 

\\ hile appellants have assigned six errors, as they point 
out, there are but two questions to be considered. 

1. What amount, if any, did appellee Gordon retain 
from the final payment on the houses in question that was 
justly due his contractor, the appellee Hart? 

2. Are there any special circumstances in this case that 
give the appellants a right to an equitable lien on the 

amount, if any, due by Gordon to his principal contractor 
for extras? 

In discussing these questions, the appellee would reverse 
the order followed in the appellants’ brief, and adopt the 
order followed by the Justice in the decree dismissing ap¬ 
pellants’ bill, considering first as the Court finds, “that the 
evidence does not disclose a case that would entitle the 
plaintiffs to an equitable lien upon any money in the hands 
of the defendant, Fulton R. Gordon, due his co-defendant, 
Frank W. Hart, for the construction of the buildings de¬ 
scribed in the bill in this case, if there was any money so 
due;” and 

Second, as the Court states, “The Court further finds 
that the defendant, Fulton R. Gordon, as appellee, paid to 
the co-defendant, Frank W. Hart, on account of the con¬ 
tract and extra work in the construction of the said build¬ 
ings, described in the bill of this cause, all of the money 
due said defendant Hart, and has no funds in his possession 
due or owing to the said Hart or the plaintiffs.” 


I. 

We have here Presented the case of a sub-contractor and 
two material men, the appellants, who performed labor and 
furnished materials used in the erection of nine separate 
bungalow buildings in the District of Columbia. Upon the 
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completion of the buildings at the request of the principal 
contractor, the appellee Hart, each of the appellants executed 
a release of liens against the said houses in order to enable 
Hart to get his final payment and settlement with the 
owner, the appellee Gordon. 

Lpon the faith of said release of liens Gordon settled 
with Hart and'received from Hart a receipt in full (Rec. 
p. 28). Hart, however, failed to pay the appellants in full 
and thereupon the appellants each filed one lien against all 
nine buildings in the amounts severally due them. 

Thereafter the appellants filed their bill in equity to 
enforce said liens, notwithstanding said release of liens, and 
after the coming in of the answer of the owner Gordon, 
the appellants dismissed their bill and on December 4, 
1916, nearly a year after the completion of the buildings 
and the settlement between the owner and his principal 
contractor, the appellants filed the bill in this cause, alleging 
that through “special circumstances,” they have a right to 
re-open the final settlement between the owner and his 
principal contractor, and if they can find that there is any¬ 
thing due from the owner to the principal contractor or to 
impress an equitable lien upon the same. 

No amount of “camouflage” can disguise the fact that 
the appellants are sub-contractors and material men as 
regards their relation to the owner Gordon, and as such 
without an express written promise for sufficient considera¬ 
tion, they cannot have a personal judgment or decree 
against the owner for any amount that might be due by him 
to his principal contractor Hart, as Section 1257 of the 
Code for the District of Columbia expressly provides: 

‘ Sec. 1257. No sub-contractor, material man, or 
workman employed under the original contractor shall 
be entitled to a personal judgment or decree against 
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the owner of the premises for the amount due to him 
from said original contractor, except upon a special 
promise of such owner, in writing, for a sufficient 
consideration, to be answerable for the same/’ 

Appellants, however, cite the case of Emack vs. Rushen- 
berger, 8 Appls., D. C., 249, as authority for their con¬ 
tention that material men and sub-contractors may obtain 
a personal judgment against the owner for funds in his 
hands. This case was decided in 1896 under the old 
Mechanics Lien Law, which was decidedly changed by the 
present law, and which contained no such limitation as is 
now imposed by Section 1257. In the Rushenberger case, 
the Court largely based its decision upon the fact that 
the appellants have admitted assets in their hands to the 
amount of $898.20, justly and equitably payable for the 
construction of these buildings, and under the circum¬ 
stances of this case, not to the Kirbys (who had defaulted) 
but to their sub-contractors.” 

The general rule is that an equitable lien cannot be 
enforced except upon some express contract with the party 
sought to be charged, with certain exceptions where an 
implied contract is raised under the special circumstances 
of the case, and it is upon such alleged special circumstances 
of this case that the appellants base their contention, and 
in support of the proposition they cite two cases by this 
Court; first, that of Anglo-American vs. Campbell, 13th 
Appeals, D. C. 581, and the case of France vs. Coleman, 
29th Appeals 286. 

In both these cases a personal decree was entered against 
the money lender for the balance of the building loan 
admittedly in the hands of the money lender unadvanced 
after the completion of the work. In neither of these 
cases could the sub-contractor reach the money lender 
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through the channels of the Mechanics’ Lien Law, nor by 
suit at law; and hence their only remedy was to impose 
an equitable lien upon the funds. This principle is in 
accord with the line of cases which hold that an equitable 
lien will be enforced in favor of a party who has no other 
remedy. 

In the present case, it is not contended that Gordon, 
either by express contract or by any conduct on his part, 
induced the appellants to furnish either material or labor, 
appellants’ claim resting solely upon the assertion that Gor¬ 
don made the agreement with his contractor to pay for 
the buildings and extras, and he knew that the appellants 
were furnishing work, and material for the buildings, and 
hence any money in his hands due his original contractor 
would be subject to an equitable lien, irrespective of the 
Mechanics’ Lien Law. 

In other words, the question here presented is whether 
material men and sub-contractors can totally disregard the 
provisions and limitations of the Mechanics’ Lien Law en¬ 
acted to protect both the owner and those connected with 
the erection of the buildings, and long after the buildings 
are completed without regard to any of the conditions im¬ 
posed by the Mechanics’ Lien Law, file an entirely different 
action and seek to obtain a personal judgment against the 
owner of the property contrary to the expressed prohibition 
of the Statute. If such is the law, the Mechanics’ Lien Act 
had as well go off the Statute Books. That it is not the 
Law, however, we have the word of this Court as expressed 
in Richardson vs. Belt, 13th Appeals D. C., 197. The 
Court says, page 201, “The contention on behalf of the 
appellants (sub-contractors) is, that independently of the 
Statute (Mechanics’ Lien Law), the defendants have an 
equitable lien upon the fund—the debt due by Richardson 
and Burgess to Jones—because the said fund was created by 



the materials furnished by them to Jones for the perform¬ 
ance of his contract. How, without special contract, such 
a lien could exist despite the limitations of the Mechanics’ 
Lien Act itself, it is difficult to comprehend.” 

“Nor are we particularly impressed with a process of 
reasoning that, in the absence of any statutory provision, 
would raise up in favor of a creditor, who, without con¬ 
tracting for a lien, shall have furnished materials used in 
a building, an equity that does not exist on behalf of other 
creditors generally, whose goods—sold on credit and re¬ 
maining unpaid for—may have been converted into money 
by their debtors, or may even remain unconverted at the 
time of the debtors’ insolvency or decease.” 

This decision clearly expresses the principle that mate¬ 
rial men and sub-contractors who furnish work and material 
to the principal contractor, of which the owner may have 
full knowledge, does not give such sub-contractor and ma¬ 
terial men simply upon that fact any greater rights against 
the owner of the property outside the provisions of the 
Mechanics Lien Law than would a bank have who loaned 
money to a principal contractor which was used in paying 
for the labor in the construction of the building. 

As further supporting this proposition we invite the 
Court s attention to the case of the Falmouth National 
Bank vs. Cape Cod Ship Canal Co., 166 Mass. 550, where 
it was held that the fact that a canal corporation issued 
to a contractor for the construction of its canal, scrip cer¬ 
tificates convertible into first mortgage bonds (which, how¬ 
ever, were never issued), and consented to a pledge of such 
certificates by the contractor as collateral to construction 
bonds issued by him, does not give a holder of such bonds 
an equitable lien on the property of the corporation, or 
money due on the construction contract. 

In the case of Green vs. McDonald, 75 Vt. 93, a case in 
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which the owners of a contingent equitable interest in 
property who were conducting a manufacturing business 
thereon, knew that certain repairs ordered by their super¬ 
intendent were required to fit the property for the use in¬ 
tended, and that the improvement would inure to the benefit 
of whatever interest they might have in the property, it 
was held that there having been no contract giving a lien 
to those who did the work, and the work not having been 
induced by any fraud on the part of the owners of the 
contingent equitable interest, no equitable lien on their 
interest for the work done could be decreed. 

The appellants on page 17 of their brief say that there 
was a total failure of consideration for the receipt given 
by Hart to Gordon in final settlement and cites two cases. 
The Missouri case does not touch the point as it involved 
a receipt given, not by the contractor, but by the material 
men to the contractor which the contractor used to obtain a 
settlement from the owner. 

In the Illinois case it was held that a receipt or agree¬ 
ment was not supported by a consideration, “where there 
is no bona fide dispute between the parties, a compromise 
of which would be a consideration.” 

In the present case, there can be no question of doubt 
but what there was a bona fide dispute by Gordon of Hart’s 
claim to be paid sufficient money to settle with all of his 
creditors. This did not mean only the creditors on the 
Gordon job, as Hart at the time of the Gordon work was 
doing a large amount of other building. Gordon expressly 
states, which is not controverted, that upon the presenta¬ 
tion of Hart’s bill, he told Hart (Rec. p. 31) that he, Hart, 
was talking about what he owed his creditors, but that 
he, Gordon, wanted to get at the truth of the matter (as to 
the balance due on his contract and for extras); and re¬ 
ferring to the terms of the contract which provided that 
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in case of dispute, the matter should be referred to arbi¬ 
tration (Rec. p. 20), Gordon said he was willing to refer 
it to any three decent men, and that as Hart was slow 
about it, Gordon engaged one of Washington’s leading 
architects, the same man who represented the Trust Com¬ 
pany who was the money lender, and who had supervised 
the construction of the buildings for the Trust Company, 
to estimate the amount of extras, and upon the coming in 
of his reports, he had taken up the question of the amount 
with Hart, and Hart had finally arrived at a settlement. 
Stevens, the active appellant, was present at the final settle¬ 
ment and Gordon told Stevens how much he was going to 
pay in the final settlement (Rec. p. 30) and Stevens asked 
Hart how much he could pay him. Nowhere does 
Stevens contend that Gordon misled him or induced him 
to do anything to his disadvantage, not even when the 
Trial Justice questioned Stevens could anything further be 

brought out. Even the experts couldn’t agree on the value 
of the extra work. 

The question might be pertinently asked why Stevens 
had any better right to compromise his claim against Hart 
for less than the value that he put on his extra work, any 
more than Gordon could arrive at a figure with Hart, yet 
Stevens says (Rec. p. 16) that he installed extra plumbing 
and heating in all nine houses, the most of which went into 
the last four; that the amount of extra plumbing and heat¬ 
ing in the last four houses alone zvas $ 1009 . 50 , and yet on 
page 17 when Stevens’ attention was called to the charge 
on his ledger of $933.96 for extras on the Gordon houses 
says, “that he and Hart had got together on the windup 
on the job and agreed upon that amount.” There is no 
way to tell how much of that $933.96 was applicable to 
the first five houses, and how much to the remaining four. 

In connection with the amount due by Hart to Stevens, 
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attention is called to the fact that Stevens had been doing 
work for Hart for “possibly two years” (Rec. p. 17), and 
that contemporaneous with the erection of the Gordon 
houses, Stevens was doing work for Hart on six other jobs 
where Hart was erecting houses, the total value of the work 
t>eing several thousand dollars; payments were made from 
time to time by Hart to Stevens and were credited by 
Stevens on Hart’s general account, and it is utterly impos¬ 
sible to tell what part of the money due by Hart to Stevens 
could be justly charged against Gordon’s job as admitted 
by Stevens himself (Rec. p. 18). 

This same condition as to a general account for Hart’s 
purchases for various jobs was carried by the Columbia 
Brick & Coal Co., and we submit that it would be impossible 
to state from an examination of the record what portion 
of the balance due by Hart to this Company could be justly 
charged against Gordon’s houses. 

From the fact of the previous dealings of appellants with 
Hart and from the extent of the dealings with Hart at the 
time of the erection of the Gordon houses it is perfectly 
apparent that Hart’s credit was good; that the appellants 
were dealing with Hart upon his general credit by simply 
keeping a general account with him upon all his jobs with¬ 
out regard to the financial condition or ability of the 
owners of the various properties to carry out their part of 
their respective contracts. 

The reference in appellants’ brief, page21, to the marriage 
relation between Gordon and Hart and the knowledge that 
Gordon knew that Hart had transferred property to his 
wife, could in no wise affect this case. 

Before leaving the law in the case to discuss the question 
of account between Gordon and Hart, should the Court 
be of the opinion that the plaintiffs have shown any special 
circumstance that gives them equitable rights, we desire 
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especially to call the Court’s attention to the finding of 
facts as stated in the decree “that the defendant, Fulton R. 
Gordon, has fully paid to his co-defendant, Frank W. Hart, 
on account of the contract and extra work in the construc¬ 
tion of said buildings described in the bill in this Cause, 
all of the money due the said defendant Hart, and has no 
funds in his possession due or owing to the said Hart or 
the plaintiffs,” and to invoke the rule that where a chancery 
case is heard in open court on oral evidence which is con¬ 
flicting, a decree of the chancellor will not be disturbed 
unless it appears to be palpably erroneous. Hanks vs. 
Rhoads, 128 Ill. 404. Green vs. Langdon, 28 Mich. 221. 

There are numerous cases to support the statement that 
a finding or decree on conflicting evidence will not be set 
aside where there was material evidence to sustain it. Fal- 
ner vs. \V ilson, 55 Ark. 77. Herbert vs. Keck, 35 Neb. 508 

The Supreme Court of the United States says “we have 
frequently said that appellants should not expect this court 
to reverse a decree of the circuit court merely upon a 
doubt created by conflicting testimony. Morewood vs. 
Enequist, 23 Howard 491. 


II. 

If the Court shall be of the opinion that the appellants 
have shown any special circumstance that take them out 
of the general rule, and would entitle them to an equitable 
hen upon any money that might be in Gordon’s hands due 
Hart the next question is whether the Court erred in finding 
that there was no money due. 

The appellants have studiously avoided considering the 
total payments made by Gordon to Hart for the entire 
work, and base their whole contention of an alleged balance 
ue from Gordon to Hart upon a general statement in the 
fourteenth paragraph of Gordon’s answer (Rec. p. 19) 
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where he says “as heretofore stated, the agreed extras on 
certain of the houses were paid as the houses were com¬ 
pleted, the principal change being made in the houses that 
were last completed, and upon their completion there was 
due to said Hart his final payment under the original con¬ 
tract as well as the agreed extras and the value of the labor 
and material involved in the extra work.” 

This answer was filed January 25, 1917. On January 
30, 1917, the appellants filed two interrogatories asking 
Gordon the amount of his last payment to Hart, and what 
portion of that payment was on account of the original con¬ 
tract and what portion was for extras. To which Gordon 
answered that the final payment was $4,400 of which 
$2,054.85 was paid on the original contract and $2345.15 
was paid in full settlement for extras (Rec. p. 11). 

Thereupon appellants argue (Brief, p. 13) that Hart had 
coming to him on the completion of the work the final con¬ 
tract payment on the last four houses and all the extras; that 
the final contract payment on each of the last four houses 
was $663 or in all $2,652, which deducted from said $4,- 
400 leaves only $1,748, which appellants at page 13 of their 
brief says: “That is all that could possibly have been allowed 
for all of the extras” and is $1,011.58 less than the average 
value of the extras on these four houses as found by the 
Architect Harding. Hence, Gordon did not pay Hart even 
the amount for extras as found by his own expert. This 
ignores the job as an entirety and the aggregate amount 
paid by Gordon to Hart, and assumes, without testimony to 
support it, the statement at bottom of page 13 of the appel¬ 
lants brief that “Gordon did not anticipate any final pay¬ 
ments on the last four houses, neither did he make any 
payments on account of said final payments.” Appellants 
in their brief (pages 10 and 11) are at great pains to give 
the Court the total payments on each of the first five houses, 



showing that in four of the houses, the original contract 
prices had not been paid in full, a fact which the ledger ac¬ 
count of Gordon plainly shows. The same ledger account, 
however, shows that Gordon paid Hart the full contract 
price on each of the last four houses and the greater part 
of the extras on the same, all before the $4,400 was paid 
Hart on December 15, 1915. The ledger account for these 
four houses is as follows (Rec. p. 27): 


3212 Morrison Street. 

May 29.$ 663.00 

July 23 . 663.00 

August 7 . 663.00 

September 4 . 663.00 

October 2 . 500.00 

November 27 . 325.00 


3207 Morrison Street. 

May 29.$ 663.00 

July 23 . 663.00 

August 21 . 663.00 

September 4 . 663.00 

October 9 . 400.00 

November 6 . 500.00 

November 13 . 600.00 

December 4 . 300.00 


$3,477.00 


~ - $4,052.00 

3224 North Hampton Street. 

(Note: The first payment on this house appears 
as the tenth item on Gordon’s ledger with no date, 
the check being for $1,325, of which $663 was 
applied to this house, and an equal amount to 
3219 North Hampton St. There appears a check 
on June 19th for that amount to Hart (Rec. 

p. 28). 

First payment no date . . .$ 663.00 

August 4 . 663.00 

August 14 . 663.00 




















September 4.$ 663.00 

October 9 . 400.00 

November 6 . 500.00 

November 13 . 600.00 

-$4,152.00 

3219 North Hampton Street. 

(Note: See note on 3224 North Hampton St.) 


First payment no date . . .$ 663.00 

August 4 . 663.00 

August 28 . 663.00 

September 4 . 663.00 

October 23 . 100.00 

November 6 . 500.00 - 

November 11. 125.00 

November 13 . 600.00 $3,977.00 

Total payments. $16,058.00 

Contract price at $3,315, each . . 13,260.00 

Amount paid on account of extras $2,798.00 


The total payments made by Gordon to Hart on these 
last four houses as above shown is $16,058; the contract 
price for all these houses was $3,315, each, or $13,260 for 
the four, which amount deducted from the payments made 
by Gordon to Hart prior to the final payment of $4,400 
on December 15th, leaves a balance of $2,798 that Gordon 
had actually paid Hart on account of the extras on these 
four houses before the final settlement. 

It will be recalled that the extras on the four houses as 
figured by the Architect Harding, and finally agreed to by 
Hart was $766.66 for three of the houses and $459.50 for 
the fourth house (Rec. p. 29) which makes $2,759.48, 
which is less than the total amount of extras theretofore 
advanced by Gordon to Hart as above shown. 

It is hard to conceive that appellants would pick out the 















payments as shown by the ledger on the first five houses 
and not figure the payments as shown on the last four. 
He who asks equity must do equity. It is a question of 
application of payments. 

While the answer to the fourteenth paragraph as pre¬ 
pared by counsel, as testified to by Gordon (Rec. p. 23) 
may be “a little confusing,” and at first blush seem to mean 
that on completion of the last four houses the final payment 
was applicable to those houses, we contend that the answer 
simply means that until completion of the last four houses 
Hart was not entitled to his final settlement but on their 
completion ‘‘there was due to said Hart his final payment 
under the original contract (on all houses) as well as the 
agreed extras and the value of the labor and materials in¬ 
volved in the extra work” (quoted from 14th paragraph). 
Be that as it may, we submit, this Court, as did the Court 
below, will look to the aggregate payments on all the houses, 
as compared with the contract price, and the cost of the 
extras to ascertain whether anything is due Hart. Had 
the answer made the unequivocal statement contended for 
by the appellants, any Court would have let Gordon correct 
his statement from the entries in his ledger, as did the Court 
below, by finding as matter of fact that Gordon had fully 
paid Hart and there was nothing due. 

As a further illustration of the error in which the appel¬ 
lants fall in attempting to figure the amount supposed to 
be due, attention is called to the statement on page 11 of 
their brief, that the book account shows that on 3216 and 
3224 Morrison Street, two of the first five houses, but 
$5,641 was paid. If the Court cares to figure up these 
items from Gordon’s book, it will be seen that this state¬ 
ment is $663 short. This arises from the failure of the 
appellants to give full credit to Gordon for the thirteenth 
item on his ledger where there appears the entry 3224-3226 





Morrison * * * $1,326. It is the only place in the 

ledger that No. 3226 Morrison appears. The other entries 
for these two houses appear as 3224 and 3216 Morrison. 
There is no mention in the testimony of a house being built 
at 3226 Morrison and in fact none was built at such a 
number; otherwise we would have ten houses instead of 
nine. All of which clearly shows that this was either an 
error in the ledger or a misprint in the record. If we omit 
this item as a payment of $663 for 3216 Morrison St., then 
there is $663 in the total account that went to Hart for 
which no credit is given by appellants. 

While on the question of the balance due at the time of 
the final settlement on the first five houses, it is a fitting 
place to explain how counsel from Gordon’s ledger pre¬ 
pared the answer to the interrogatories as to what portion of 
the final payment of $4,400, was under the contract and 
what portion for cost of labor and material for extras. 
The ledger shows that Gordon had advanced before De¬ 
cember 15th more than the amount of the stipulated con¬ 
tract price on houses 5509 33d, 3212 and 3207 Morrison 
and 3224 and 3219 North Hampton St., and on the last 
four had advanced a large sum on account of the extras. 

The ledger further shows that there was $175.55 due of 
original contract on houses 5503 and 5507 33d St. and 
$326 on houses 3216 and 3224 Morrison Street. There 
was also due the amount contracted to be paid for the 
garages $1,550. These three items make $2,051.55 as the 
amount necessary to come out of the final payment of 
$4,400 to complete the contract payments, thus leaving 
$2,348.45 to pay the balance due for extras. 

Without going further into the details of payments on 
each house, the real question, if it is a question to be con¬ 
sidered by this Court, is whether Gordon actually paid Hart 
the agreed price for the erection of the nine houses includ- 
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ing the agreed extras, and the cost of the additional extras. 

As heretofore stated the total payments made by Gordon 
to Hart as shown by the ledger and Hart’s receipts and 
testified to by Gordon (Rec. p. 29), amounts to $36,058.83, 
from which amount should first be deducted the cost of the 
garages $1,550, which leaves $34,508.83 that was actually 
paid by Gordon to Hart on account of the erection of the 
nine houses including the extras. Next deduct the contract 
price of the five houses first completed at $3,315 per house, 
or $16,575, to which amount should be added the agreed 
extras of $184.85 per house, or $924.25 for the five houses, 
which amount, together with the contract price for the five 
houses as above stated is $17,499.25. Deducting this 
amount from the balance of the total payments leaves 
$17,009.50, which was the amount actually paid by Gordon 
to Hart on account of the last four houses. The contract 
price on these four houses at $3,315 per house was $13,260, 
which amount deducted from the balance remaining leaves 
$3,749.58 paid by Gordon to Hart for extras. 

Stated as an account it appears as follows: 

Total payments. $36,058.83 

Paid for garages .$ 1,550.00 

Contract price, $3,315 each for nine 

houses . 29,835.00 

Agreed extras on first five houses 

at $184.85 each. 924.25 32,309.25 

Amount paid for extras on last four $ 3,749.58 

Referring to the testimony of the appellants’ expert, 
Javms (Rec. p. 19), he estimates tfie extras on No 3212 
Morrison Street at $798.60; on No. 3207 Morrison Street 
at $975.65; on No. 3224 North Hampton at $925.85 and 









on No. 3219 North Hampton at $1,065.75, or a total of 
$3,765.80, but $16.20 more than Gordon actually paid to 
Hart for the extras as shown above. 

If it should be objected that we have not deducted from 
the $3,749.58, applicable for the extras on the last four 
houses, the amount of $184.85 per house according to the 
agreed extras, we state that in the estimate of both Javins 
and Fullmer, they included as part of their estimate of extras 
the very same items that were covered in the agreed extras 
endorsed on the original contract, allowing therefor sums 
greatly in excess of the agreed contract price. It makes 
no difference, however, whether you deduct the agreed 
extras or lump the entire extras. To illustrate: if we deduct 
the agreed extras of $184.75 per house on the four houses, 
amounting to $739.40 from the balance of $3,749.58, this 
leaves $3,010.18 applicable to the extras not covered under 
the agreed extras, an amount in excess of Harding’s esti¬ 
mate. Bearing in mind that the agreed extras included 
the raising of roofs of all of the houses, besides the extra 
room and rear pantry, etc. (Rec. p. 20), we could take for 
instance, the figures of Fullmer (Rec. p. 21), the appellants’ 
highest expert, who puts the total extras on the four houses 
at $4,038, and deducting his estimate and allowance for 
raising roofs at $380 for each of the houses, or a total of 
$1,420 for the four, we have a balance of $2,618 as Full¬ 
mer’s estimate for the rest of the extras for which Gordon 
allowed Hart $3,010.18, as shown above. 

If we take Javins’ figures and deduct his estimate for 
raising the roof, the price of which was agreed to in writ¬ 
ing, it leaves as a balance for other extras $1,540.80 for 
which Gordon allowed and paid Hart $3,010.18 as above 
shown. 

The appellants in their brief refer particularly to Hard¬ 
ing’s statement that he was called to estimate the cost of 
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the attics on the four houses, and they proceed to say that 
the boiler was enlarged, which was not in the attic, radia¬ 
tion was increased, etc. Attention is called to the estimate 
by Harding and Simpson (Rec. p. 33) where they specifi¬ 
cally allow $64 per house for increasing the size of the 
boiler and extra radiation; also allow for stairs to the attic, 
which was certainly not in the attic; for railing on the roof, 
and other items which went into the estimates of appellants’ 
experts, and are not strictly speaking in the attic, and yet 
"ere necessary for the extra work in enlarging the attic. 
Besides which Gordon paid Hart $358.68 in addition to 
Harding’s estimate for some items they knew about them¬ 
selves “that were not appraised by Harding” (Rec. p. 29). 

From all of the foregoing, it will be seen that the ap¬ 
pellee Gordon fully paid Hart for all extras based on the 
appellants’ own experts, and further based on Harding’s 
estimate, he paid the average of Harding’s three findings 
besides a sum in addition for some items that Gordon and 

Hart knew about themselves “that were not appraised 
by Harding.” 

We respectfully submit that the decree of the Court below 
should be affirmed not only because appellants are not 
entitled to equitable relief, but also because as a matter of 
fact, Gordon has fully paid Hart and there is no justifica¬ 
tion for the unjust charge of fraud against Gordon made 
by the appellants at page 21 of their brief. 

W. H. SHOLES, 

BATES WARREN, 

Attorneys for Appellee Gordon. 














